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Appearances

:

Joseph Scott, Esq.,

Edward C. Purpus, Esq.,

Charles C. Montgomery, Esq.,

Charles C. Montgomery, Jr., Esq.,

A. H. Risse, Esq., and

William J. Heinz, Esq.,

For the Plaintiffs.

Dockweiler & Dockweiler, by

Henry I. Dockweiler, Esq., and

Benjamin Chipkin, Esq., and through

J. V. Hogan, Receiver of same,

For the Defendants.

Los Angeles, California,

Tuesday, July 20, 1937, 10:00 A. M.

The Court : Are you ready, gentlemen, in this

matter against the Anaheim Bank?

Mr. Chipkin: We are, your Honor.

Mr, Scott : If your Honor please, in this matter

I desire to make a motion for the substitution in

place of myself as attorney for the several plain-

tiffs whom I represent. I desire to move the court

to substitute in place of myself Charles C. Mont-

gomery, Charles C. Montgomery, Jr., Edward C.

Purpus, and A. H. Risse, who represents our office,

if your Honor please, and myself. I will say that I

understood there was to be a continuance of this
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ase by stipulation. Apparently counsel have not

gotten together in that respect, and I have been

somewhat handicapped because Mr. Hitchcock of

nv office was all ready to try this case originally on

he date set for trial, and his vacation comes at this

[time so he is not available. So Mr. Kisse will repre-

ent my office to a large extent. I will try and watch

the proceedings as far as I may, but we are pretty

short-handed.

Mr. Montgomery, Sr. : I think I owe your Honor

an apology. I thought I had a stipulation arranged,

but it subsequently developed that it was not

arranged.

Mr. Chipkin : We wrould have agreed, but it was

conditioned upon another case that the other side

did not [2*] agree upon. It was pending for a num-

ber of years and has been adjudicated in another

case. I do not think counsel stand taken at a dis-

advantage.

The Court: I will hear a statement from any

counsel for any of the plaintiffs, to make clear just

what you have here that is controverted and in dis-

pute as questions of fact.

Mr. Montgomery: I desire now to file a waiver

of jury trial.

The suit, your Honor, is to recover payments that

were made by the stockholders of the Anaheim First

National Bank, a National banking association, in

•Page numbering appearing at the foot of page of original certified

Transcript of BecorcL
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1931, of $175 a share, the stockholders' liability ^
being $100 a share. They made this not as a volun-i i)

1

tary contribution but to purchase, as they describe

it, the deficiency in the bond account. It seemed

that the bond account had depreciated in value to

the extent that the bank examiner advised them

that that deficiency would have to be made up an<?

that they could buy an interest in the bond account

The bank ran for a couple of years after that

then went into the hands of a conservator, who

handled it for a period of one year, and then in ill

1934 the Receiver was appointed by the Comptroller

of Currency, and at that time the Receiver took all

the assets of the bank, including the bonds in which

these parties had, as they supposed, purchased an

interest, and the bonds have ever since been [3]

held by him, with various changes made—various

sales, I should say, until he has at the present time,

I think something like about $20,000 of bonds on
\ %

hand. But the Receiver did not hold these bonds for

the benefit of, or as a separate account, or in any

way arranged for these stockholders who put up

their money so that they could get any excess out of

the bonds.

The Court: Did the stockholders have to re-

spond to any calls from the government Receiver?

Mr. Montgomery, Sr. : The Comptroller of Cur-

rency—I don't know as it appears in this suit—but

the fact of the matter is that the Comptroller has

levied an assessment on the stockholders, so that any

1:
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tockholder who paid his assessment would pay not

nly the 100 cents on the dollar on the stockhold-

ers' liability, but he would have paid $275 by reason

f these contributions.

Mr. Dockweiler: May it please the court, so far

is

Mr. Montgomery, Sr. : Pardon me, just a minute.

(Counsel conferring privately.)

Mr. Montgomery : Will you agree to this waiver ?

Mr. Dockweiler: Surely. As far as the defend-

ant bank is concerned, in open court we stipulate to

the waiver of jury trial.

I do not think, your Honor, that it will be neces-

sary for us at this juncture to make any extended

statement touching the defense, except to say this:

That the defense [4] is, briefly this: That any and

all contributions made by these plaintiffs and any

others who may have made them pursuant to any

agreement among themselves, or purported agree-

ment with the bank itself, were merely voluntary con-

tributions to repair the impaired capital of the

bank, and as such, under the rules and practice gov-

erning national banks and the administration of

national banks all contributions must be considered

as having been made voluntarily and without ex-

pectation of reimbursement; and that it is imma-

terial whether, having made these contributions and

the bank having been thereby permitted by the

Comptroller to continue on for a couple of years

more than otherwise it would have, and it being
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immaterial that thereafter a levy of assessment w;

made, the contributions were voluntary contribu-

tions made, and necessarily so, under the practice

of the banking administration, without expectation

of reimbursement. And that will appear, your

Honor, clearly as we adduce the evidence for the

defense.

The Court: What defenses are alleged?

Mr. Dockweiler: Well, I take it, your Honor—
']

wti
would you prefer to indicate them?

Mr. Montgomery : Yes. Paragraph I is admitted,

that F. K. Da}^ is dead, but it is denied that, for

lack of information and belief, M. E. Day succeeded

to all of the right, title and, interest. So I think Day

is out of it, anyway, so we do not need to consider

that paragraph. [5]

Mr. Dockweiler: Do we understand that Day is

out for the purposes of this case?

Mr. Montgomery : For the purposes of this case

;

yes.

Mr. Chipkin: Ben Baxter is out also. We had

a, case separately filed by Ben Baxter which was

dismissed by the plaintiff.

Mr. Montgomery: He is not a party here, any-

way—oh, pardon me. Yes; Ben Baxter is out and

Day is out and Frank Baum and Josephine Baum

are out, so paragraph II may be disregarded.

It is admitted that the defendant Anaheim First

National Bank is a national banking association

organized under the statutes of the United States

fo
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nown as the National Banking Act ; and that said

ank has its place of business in Anaheim, Orange

Jbunty, State of California ; that the said bank was

pclared insolvent by the Comptroller of the Cur-

ency of the United States of America on the 15th

lay of January, 1934, and that on that date the said

Jomptroller of the Currency appointed J. V. Hogan

us Receiver of said bank, and that ever since the

!$aid time the said J. V. Hogan has been and now is

acting in the performance of his duties as Receiver

3f said bank.

And then in paragraph IV it is admitted that on

or about June 18, 1931, a depreciation existed in

the bond account of said defendant Anaheim First

National Bank; and that at said time the aforesaid

F. K. Day and all of the plaintiffs [6] herein, ex-

cept the plaintiffs M. E. Day and Josephine Baum,

were stockholders in said bank. Then the balance of

that paragraph is denied, and that is the allegation

of the agreement to purchase the depreciation ex-

isting, etc.

Paragraph V is denied, that L. J. Kelly agreed to

pay the sum of $4,900 under the purported agree-

ment.

Paragraph VI is admitted, that on or about Jan-

uary 15, 1934

(Counsel conferring together privately.)

Mr. Montgomery: My error. That is denied.

Well, that is the fact, isn't it, that on or about

January 15, 1934, the said J. V. Hogan
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Mr. Chipkin: That is correct. That should be

admitted.

Paragraph VI should be admitted, your Honor.

Mr. Montgomery : —as Receiver of said bank,

took possession of all the assets of the said bank,

including the said bond account, and liquidated the

same.

Mr. Chipkin: You might say we denied the liq-

uidation, of course.

Mr. Montgomery: He has not completed the

liquidation. The matter is still pending and he has

some on hand.

Then VII is denied. VII sets out that there is a

failure of consideration by reason of the fact that

this bond account was not devoted to our interests.

VIII is admitted, that on or about May 31, 1934,

said [7] Comptroller of the Currency published his

notice requiring all persons having claims against

the bank to present their claims to the said J. V.

Hogan, as Receiver, as aforesaid, with the legal

proof thereof within three months from the said

May 31, 1934.

As to IX, it is admitted that there was a presenta-

tion of the claim and that it was not paid ; but it is

alleged that it was not a valid claim.

Then, of course, the next cause of action is for a

different stockholder and there would be the same

allegations and admissions and denials with regard

to that, and so on through.
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The Court: In referring to paragraph I you

said Day was out of it, also Baxter was out of it.

What did you mean by that?

Mr. Montgomery: I mean to say that Day has

abandoned the litigation and we do not represent

them, and Baxter

Mr. Chipkin: Filed a separate suit.

Mr. Montgomery: There was a separate suit

filed on a stockholder's liability, I think, and Baxter

endeavored to counter-claim there on the contribu-

tion to the bank, and the whole matter so far as

Baxter and one other stockholder was adjudicated

in the other suit. That suit was tried before Judge

McCormick and a jury.

Mr. Dockweiler: Then, Mr. Montgomery, with

reference to the counts, starting with count 15 or

16, I think that [8] those counts were merely for

the relief wanted, but in the alternative and refer-

ring to the same contributions or advancements,

whichever we choose to call them.

Mr. Montgomery : Yes ; the same thing. In other

words, this same contribution is pleaded in count 15

as a loan to the bank, which is merely another way of

saying that it was not a voluntary contribution but

it was exepected to be repaid.

Mr. Dockweiler: And refers to the same matter.

Mr. Montgomery: And refers to the same con-

tribution or same payment on that account.

I might, your Honor, at this time give you the two

cases on which we rely. It sometimes is helpful to
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have those in advance. One is Dudley v. Citizens

State Bank of Santa Monica, 103 Cal. App. 433. I

don't remember whether your Honor has a book-

convenient, but if not, I can leave my volume right

here.

The Court: I think I have it.

Mr. Dockweiler: That is to say, that is 103?

Mr. Montgomery: 103 Cal. App. 433. That holds

that a contribution which is not a voluntary con-

tribution is recoverable and there is an implied con-

tract to repay it.

The Court: You say "not a voluntary contribu-

tion"?

Mr. Montgomery: Yes.

The Court: You claim that this was an involun-

tary contribution? [9]

Mr. Montgomery: Well, voluntary in the sense

that the only consideration was the continuance of

the bank. You see, our contention is that we thought

we were buying something, as they express that, the

depreciation in the bond account; and we contrib-

uted not only $100 a share, which would be equal to

our stockholders' liability, but it was $175.

The other case is an early Northern District oi[

Ohio case in the 42nd Federal, beginning at page 11

and the particular portion we refer to is on page 14

Mr. Dockweiler: May I note the name of thai

case ?

Mr. Montgomery: Didn't I give that? Pardoi

me. Booth v. Welles.
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Mr. Dockweiler: Thank you.

The Court: Substantially, then, you have only

to introduce evidence as to the circumstances under

which these contributions were made?

Mir. Montgomery: That is it.

Mr. Dockweiler: I think that is largely the

problem, your Honor.

The Court: Yes.

Mr. Montgomery: I will call Mr. Tuffree. [10]

S. JAMES TUFFREE,

a plaintiff: herein, called a,s a witness on behalf of

plaintiffs, being first duly sworn, was examined and

testified as follows:

The Clerk: Will you state your name?

A. S. James Tuffree.

Direct Examination

Q. By Mr. Montgomery : What is your business

or occupation, Mr. Tuffree?

A

Q
A

Q

Q
A

Q
A

Orange grower.

Have you been in the banking business ?

Yes.

Where do you live? A. In Placentia.

That is down in Orange County?

Yes, sir.

How long have you lived there?

45 years.
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(Testimony of S. James Tufiree.)

Q. Were you one of the stockholders of the First

National Bank of Anaheim? A. I was.

Q. And were 3
rou a director'? A. I was.

Q. Did you make a payment into the bank in

1931 in connection with the bond account? [11]

A. I did.

Q. What was your contribution ?

A. $175 a share.

Q. How many shares did you have?

A. $3,500—twenty.

Q. What is that? A. Twenty.

Q. You actually paid your money in?

A. Yes, sir.

Q. Who did you pay it to ?

A. I paid it into the bank, I think the cashier

Mr. Phegley.

Q. Has any of that money been returned to you?

A. It has not.

Q. Have you received anything on account?

A. No, sir.

Q. Now, before you made the contribution was

there some meeting of the board of directors?

A. There was.

Q. Were you present at that meeting?

A. I was.

Mr. Montgomery: May we request if you have

those minutes? We might read those in.

Mr. Dockweiler: Yes. As a matter of fact, Mi1

Montgomery, I have copies of the minutes and foi

I
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(Testimony of S. James Tuffree.)

convenience, if you prefer to introduce the copy, I

will be very happy [12] to have that done.

Mr. Montgomery: May I have that, then?

Mr. Dockweiler : Which is the meeting that you

first want? Or it might—well, yes; suppose that

you indicate which meeting you have in mind, first.

Mr. Montgomery: Q. What was the meeting at

which this matter was taken up, do you recall?

A. As I recall, Bank Examiner Lamm was pres-

ent at this meeting.

Q. Do you remember the date of it?

A. No; I do not.

Mr. Montgomery: Now, if I may have just a

second. There were two meetings and I forgot now

which one it was.

Mr. Chipkin: I think the one you want is July

17, 1931.

Q. By Mr. Montgomery: Are you speaking of

a meeting prior to the one where you made your

contribution, where Mr. Lamm was present?

A. Yes, sir.

Q. You are speaking, then, of a meeting where

some notes were put up? A. No, sir.

Q. Who else was present at that meeting, if you

recall? A. How was that?

Q. Who else was present at that meeting?

A. I think most of the board of directors were

present. [13] Mr. Lamm requested their presence

and they came in to this meeting.
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(Testimony of S. James Tuffree.)

Q. This was not the meeting where they made

the levy of $175 a share, was it %

A. It was the meeting where Mr. Lamm sug-
\

gested to us how

Q. How to handle the situation*?

A. How to handle the situation.

Q. Did what transpired at that meeting have

anything to do with the contribution that you there-

after made'?

A. He did not speak of it as a contribution.

Q. Might we be more accurate, then, and call it

a payment or a purchase?

A. Purchase of depreciation.

Q. Will you state what took place at this first

meeting that you mentioned %

A. Mr. Lamm explained to us that because of

depreciation in the bond account the capital of the

bank had been impaired and wanted to know from

the directors just what they proposed to do. Vari-

ous suggestions were talked over in order to take

care of this depreciation of the bond account, but

—

that is, by the directors and officers of the bank

—

none of which seemed to be satisfactory to the Ex-

aminer, and I remember one distinct remark that

he made. He said, "Well, boys, you are going to

have to fish or cut bait, one of the two." I remem-

ber that expression. And [14] I think one of the

directors asked—I don't recall which one—if he had

Lt
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Testimony of S. James Tuffree.)

my suggestions to make. And I think that, as I re-

member and recall—I know that he made this sug-

gestion: That if the directors wanted that bank to

(remain open that the}^ would have to purchase that

depreciation in order to keep the bank open, and

that they would have to get that money from out-

side of the bank; they would have to obtain that

money from some other source and bring that in in

the way of new capital. And then he proceeded to

tell us how that had been accomplished or how it

could be accomplished.

Q. What did he say with regard to the accom-

plishment %

A. As I recall, he suggested the purchasing of

the amount of depreciation in the bonds ; in other

words, to make up the depreciation by the loan of

cash to the bank.

Mr. Montgomery : Now, if you have that meeting

of June 18th I would like to see that, I mean a copy.

Mr. Dockweiler: Yes; June 18th. (Handing

paper to counsel.)

Q. By Mr. Montgomery: I show you a copy of

the minutes, in lieu of the original, of a meeting held

on the 18th day of June, 1931. Were you present at

that meeting? A. Yes, sir.

The Court : Do those minutes show who was

present %

Mr. Montgomery: Yes. The directors present

were—he has listed them here and his name is one
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of those who is, [15] listed. I will offer the minute

record as Plaintiffs' Exhibit 1.

The Clerk: Plaintiffs' Exhibit 1.

PLAINTIFFS' EXHIBIT No. 1.

MINUTE RECORD

Meeting Held on the 18th day of June, 1931.

The regular monthly meeting of the Board of

Directors of the Anaheim First National Bank was

held on the above date, President Win. A. Dolan

presiding

:

Directors present were:

Wm. A. Dolan

J. H. Brunworth

Ejd Kelly

F. C. Rimpau

S. James Tuffree

F. H. Dolan

L. J. Kelly

Frank Baum
Ben Baxter

Ernest F. Ganahl.

Minutes of the last regular meeting were read

and approved.

Loans from No. 6008 to 6112 were read and on

motion by S. James Tuffree, seconded by J. H.

Brunworth, were approved.

On motion by S. James Tuffree, seconded by L. J.

Kelly, expense items for the month ending with the

date of this meeting were approved.
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(Testimony of S. James Tuftree.)

It was moved by Ben Baxter, seconded by F. H.

Dolan, and carried, that a committee be selected to

collect $175.00 per share from stockholders, to be

used to purchase depreciation in bond account. A
total of 577 shares were represented by directors

present, all of whom agreed to pay at the above

rate.

The President appointed a new Bond Committee,

consisting of:

S. James Tuffree

Ernest F. Ganahl

Ben Baxter

Win. A. Dolan

WM. A. DOLAN,
President.

ROSS L. PHEGLEY,
Secretary.

Q. By Mr. Montgomery: Now, was a commit-

tee appointed for the purpose of collecting $175 a

share from the stockholders? A. Yes, sir.

Q. Do you recall who was on that committee?

A. I think that the committee consisted of the

names that were on that list that you submitted. I

don't recall.

Q. You were one of the committeemen?

A. I was one of the committee
;
yes, sir.

Q. Mr. Ganahl and Baxter and W. A. Dolan?



18 L. F. Kelly, et al. vs.

(Testimony of S. James Tuffree.)

A. I think so.

Q. Was any bank examiner present at that meet-

1

nrg? A. I don't recall.

Q. Did yon talk to any other bank examiner in i

regard to purchasing the depreciation?

A. No, sir.

Q. By the Court: Was this other meeting that

you spoke of, where Mr. Lamm, the examiner, was

present before this meeting or after?

A. The meeting that Mr. Lamm attended with

the directors was held previous to the appointment

of the committee, as I recall.

The Court : I see. [16]

Mr. Montgomery: May we have the minutes of

the meeting of July 17, 1931?

Mr. Dockweiler: I find I have a copy of that.

These are going into evidence, are they?

Mr. Montgomery: Yes.

Mr. Dockweiler: Or what is the purpose?

Mr. Montgomery: That is what we are doing.

Mr. Dockweiler: Has one already been intro-

duced?

Mr. Montgomery: The meeting of June 18, 1931.

Mr. Dockweiler: That is Plaintiffs' Exhibit No.

1, is it?

Mr. Montgomery: Yes.

Q. I now show you a copy of the meeting of

July 17, 1931. Do you recall being present at that

meeting? A. Yes, sir.
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Testimony of S. James Tuffree.)

Mr. Montgomery: We will offer the meeting of

uly 17, 1931, in evidence us Plaintiffs' Exhibit

No. 2.

PLAINTIFFS' EXHIBIT No. 2.

MINUTE RECORD
Meeting Held on the 17th Day of July, 1931

The regular monthly meeting of the Board of

(Directors of the Anaheim First National Bank was

eld on the above date, President Wm. A. Dolan

residing

;

Directors present were:

Wm. A. Dolan

Ed Kelly

Frank Baum
S. James Tuffree

L. J. Kelly

J. H. Brimworth

F. C. Fimpau

Minutes of the last regular meeting were read

and approved, as were likewise the minutes of the

special meeting of June 30, 1931.

Loans from No. 6113 to 6199 were read and on

motion by S. James Tuffree, seconded by L. J. Kelly,

were approved.

On motion by Frank Baum, seconded by J. H.

Brunworth, expense items for the month ending

with date of this meeting were approved.
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(Testimony of S. James Tuffree.)

The following resolution was offered by S. James

Tuft'ree, seconded by J. H. Brunworth, and carried:

Resolved, that the $115,650 which has been paid

in by stockholders at the rate of $175.00 per share

for the purchase of bond depreciation, and the

$25,000 now held on books of the Bank in Reserve

Account, be applied as follows:

Take up five notes of $6000.00 each formerly

placed in Bank's assets by certain stockholders on

account of bond depreciation.

The balance of said amount to be applied directly

against the Bond Account of this Bank on account

of estimated depreciation, which wT
ill reduce the

present total of Bond Account by $110,650. Be it'

further resolved that as further payments be re-

ceived from stockholders on account of purchase of

bond depreciation, that such sums shall be applied

on Bond account as above specified.

Adjournment,

WM. A. DOLAN,
President.

ROSS L. PHEGLEY,
Secretary.

Q. Now, was there some discussion on the meet

ing of July 17, 1931, as to the intention in makin

this purchase and of how it was to be paid back?
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A. It was to be paid back as and when the bank

could pay that back out of its bond appreciation, or

as the bonds appreciated in value. It was to be paid

back in that way.

Q. Did you know at » the time you made your

contribution or purchase, I should say, what your

liability as a stockholder was? [17]

A. I knew of my stockholder's liability when I

first purchased my stock.

Q. You knew it at that time ? A. Yes, sir.

Q. And at all times subsequently? 1

A. Yes, sir.

Q. What was your understanding as to your

stockholder's liability?

A. That we were liable for—

—

Mr. Chipkin : Objected to, your Honor, as being

incompetent, what his understanding is.

Mr. Dockweiler : I would also raise the objection

that it is immaterial, your Honor, on the ground

that contributions to a bank by directors or stock-

holders are a wmolly independent matter from stock-

holders' liability.

The Court: You may have the objection. I want

to hear the evidence. You may have the objection

and exception, and I will overrule the objection.

The Witness: Answer?

Mr. Montgomery: Yes, sir.

A. I did know what the stockholder's liability

was.
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Q. No. But I say, what was it? A. $100.

Q. $100 a share? A. Yes, sir.

Q. Then your contribution was what ? [18]

A. $175.

Mr. Montgomery: You may cross-examine. [19]
i

Cross Examination

Q. By Mr. Dockweiler: Mr. Tuffree, how long

were you a director of this Anaheim First National

Bank, that is, commencing with what year?

A. I think all told, approximately from three to

four years.

Q. That is prior to 1931 ?

A. No. I believe possibly it was in '28, 1928.

Q. In other words, you started in 1928 and con-
'

tinued up until the time the bank was taken over by

this receiver, Mr. Hogan, the gentleman

A. (Interrupting) As I recall.

Q. Yes. In other words, from about 1928 to 1931?
|

A. May I fix the time approximately ? I first be-

came affiliated with the First National Bank of"

Anaheim just prior to the time that Mr. Dolan sold

the bank to Mr. Baum. I purchased some stock dur-

ing the time that Mr. Dolan owned the bank with

his brother and other old settlers that were inter-

ested in that bank. I was not a resident of Anaheim,

but I have some business connections in Anaheim

and became affiliated with the bank just prior to the

time Mr. Dolan sold it to Mr. Baum.

Q. Yes. Then you think that is around 1928?
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A. I would say approximately so.

Q. Yes. And you continued as a director up until

the time that the comptroller of the currency took the

bank over [20] in 1934? A. That is right.

Q. Now, you attended the meetings with regu-

larity, that is, the directors' meetings'?

A. I think so.

Q. In other words, you attended many of the

directors' meetings, did you not?

A. Yes, sir.

Q. Y"ou would say about once a month, would you

not, on the average? A. Approximately so.

Q. And at those meetings the condition of the

bank as to its assets and liabilities, and possibly cap-

ital impairment, was often discussed, was it not, we

will say, beginning early in 1930 ?

A. I would say that it was discussed after Mr.

Baum became attached with the bank quite fre-

quently.

Q. Of course, the depression had meanwhile

swept over the country, and in early 1930 the bank

—exception had been taken to the condition of the

bank by Mr. Baum, the bank examiner, had it not?

A. Mr. Baum was not the bank examiner. Mr.

Baum was the purchaser, the man that purchased

Mr. Dolan out.

Q. Mr. Lamm, the bank examiner, he had ex-

plained to the Board, had he not, on several occa-

sions that the Comptroller did not consider the
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bank in a good financial condition; [21] that its

capital had been impaired?

A. Not during the years that I was on the Board.

Q. No. I am saying, beginning Avith early 1930.

A. I don't recall.

Q. Well, maybe I can refresh your mind, Mr.

Tuffree, by referring you to the directors' meeting

of July 16, 1930. And, for the purposes of letting the

witness refresh his memory I would like to give

him the original minute book, with two letters at-

tached to the minutes, recordation of minutes. Now,

you have before yon the minutes of July 16, 1930.

You recall having attended that meeting, do you

not ? It would appear that your name is on the list?

A. July the 16th I was not present, according to

the minutes.

Q. Well, we will take the next meeting, which

is A. August.

Q. —August 20, 1930. Now, you were present at

that meeting, were you not? A. Apparently.

Q. Yes. And it would appear, would it not,

that the minutes of the last regular meeting were

read and approved? A. Yes.

Q. And the last regular meeting prior to that

was this July 16th meeting, was it not, the previous

month's meeting? A. Yes.

Q. And I will call your attention, Mr. Tuffree,

to two [22] letters that are attached to and made a,

part of the minutes of July 16, 1930, and are the
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two letters referred to, or purporting to be the two

letters referred to in the minutes under this entry

which is a part of the minutes, and I am now read-

ing from the minutes of July 16, 1930: "Letters

from the Treasury Department, addressed to the

Board of Directors of the Anaheim First National

Bank, dated July 2nd, 1930, was read and President

was instructed to reply to this letter, copy of which

reply is being held on file at this bank."

Mr. Montgomery: Now, may I interpose an ob-

jection at this time and ask what counsel's purpose

is in going back to a meeting a year or so before this

particular purchase was made?

Mr. Dockweiler: The object I have in view, your

Honor, is to show that the condition of this bank for

a year and a half prior to these contributions, or as

opposing counsel would term it, purchases of bond

depreciation made, was in bad condition; that the

directors knew it ; that the matter was taken up with

the Comptroller of Currency and the Comptroller

of the Currency denned his position as to what

would have to be the nature of the contribution.

The Court: Apparently at the time they did

make the contribution the situation was exactly as

you now represent it to have been at and prior to

the time, so they knew it then and whatever re-

sponse they made, they made in response to that

condition. [23]
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Mr. Dockweiler: But I should like the oppor-

tunity to show a continuing knowledge by the offi-

cers of the bank of the conditions under which they

could make their contributions, as defined.

The Court : Suppose you ask the witness gener-

ally as to his knowledge of the prior time and see

whether he is able to respond without reference to

the minutes.

Mr. Dockweiler: Yes.

Q. Do you recall whether or not at any meetings

of the directors prior to July or June, 1930, any

letters to or from* the Comptroller of the Currency

with reference to the Anaheim First National Bank-

were read to the directors?

Mr. Montgomery: Now, I object to that as imma-

terial, irrelevant and incompetent unless it is showi

that it has to do with the particular purchase that

they made.

Q. By Mr. Dockweiler: And with reference

only—I will add this to my question: With refer

ence to repairing the capital impairment of th<

bank ?

. i

Q. By the Court: Pardon me for interrupting

you. You knew the situation as it was at the tim<

you made your contribution, as has been explained

How long, to y
rour knowledge, had that situatio]

existed ?

A. I don't remember this particular letter re

ferred to that has just been read at this meetin
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that I was not present. But I knew one thing, that

shortly after Mr. Dolan sold the bank to Mr. Baum,

that there was some transactions [24] in bonds

which I personally did not approve of and so told

Mr. Banm about.

Q. That was what date, about?

A
Mr.

pure

Q
A

Q
A

Q
A

Well, it was in the interim between the time

Dolan first sold and when he and his brother

based back the controlling interest in the bank.

Can you fix either date?

No. I slrould

Approximately 1

No; I could not fix the date approximately.

A year?

You see, this has been—the bank has been

closed now for about three or four years, as I re-

call, about three or four years, and these happenings

are back five or six years ago, so it is rather diffi-

cut for me to remember the details. I do know, how-

ever, your Honor, that there was certain bond

transactions after Mr. Baum came in the bank

which I did not approve of, and he offered to buy

my stock out and when I offered to sell it to him,

why, he refused to buy it.

Q. By Mr. Dockweiler: I will ask you whether

vou ever had any objections of yours to the way the

bond account was being handled spread upon the

mimites of the meetings of the directors, or did you
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ever take any further or other- action than merely

objecting to Mr. Baum?

Mr. Montgomery: I object to that as immaterial.

We [25] are going now to a collateral issue. The

situation is: The sole question is what was the in-

tention and understanding and agreement at the

time they made this purchase of the deficiency in

the bond account. Now, if there is anything that

bears upon his knowledge prior to that date, why,

of course that would be material ; but the fact that

he objected to the handling of the bond account

prior to this date would not have any materiality.

The Court : It is your position that a long-

continued prior dangerous condition influenced

them to understand that they could not expect the

money back?

Mr. Dockweiler: That is it.
i

The Court : I see. I will allow you to answer. ,

Mr. Dockweiler: Do I understand your Honor'^

ruling on it to be—

—

The Court: He may answer the question.

The Witness: Would you reframe that ques

tion, please?

Mr. Dockweiler: Read the question.

(Question read by the reporter.)

A. No; I never had any—I never took any a

tion before that, placed upon the minutes, but it wa

discussed in Mr. Baum's presence.
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Q. But that is the extent of your objections or

|the relief you sought to get as a director?

A. Well, in one point in instance, a simple in-

stance 1
, we had some stock, some water company

stock which lie wanted [26] to get—which he wanted

to sell, some Anaheim Union Water Company stock

which lie did not know the value of. It is a local

concern there in Orange County and he wanted to

sell that stuff and buy some Fox Film. I am not in

any way connected with the motion picture indus-

try at all, but his idea was to sell some of those

bonds and buy some of these other bonds.

Q. Well, briefly, you objected to that?

A. We objected and discussed it at the board of

directors' meeting.

Q. But that was the extent of what was done,

these maybe even heated discussions between you

nnd Mr. Baum ?

A. Yes; during the directors' meetings.

Mr. Dockweiler: I had asked a previous ques-

tion, may it please the court, to which Mr. Mont-

omery interposed an objection a.s to whether or

not this gentleman had ever heard read that ex-

change of letters which I referred to as being a part

of the minutes of the meeting of July 16, 1930, and

I do not think your Honor has ruled upon that.

The Court: Well, he may answer. Of course, I

expect to hear your arguments on the proposition
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which you propose to maintain here. I am not

making np my mind upon the law now but am allow-

ing him to testify.

A. I was not present when this letter was read

from the Treasury Department, as the minutes will

show.

Q. By Mr. Doekweiler : Well, did you ever hear

it read [27] at the subsequent meeting or at any

other meeting?

A. Not this particular letter referred to.

Q. And you did not hear that letter discussed?

A. Not at this meeting.

Q. Well, at any time?

A. Not previous to the writing of these letters.

I was not at this meeting.

Q. Well, subsequent to the writing of the letters ?

I have referred to a letter of July 2nd, 1930, ad-

dressed by E. H. Gough, Deputy Comptroller, to the

Board of Directors, Anaheim First National Bank,

and a purported reply to it by W. A. Dolan, as

president of the Anaheim First National Bank,

under date of July 17th, to E. H. Gough, Deputy

Comptroller. Do you recall ever having heard those

letters discussed subsequent to the date of July 16,

and bearing in mind that Mr. Dolan 's purported

answer is dated July 17th, the day after the meeting'?

A. I don't recall.

Q. Yes. Well, I will refer you to the minutes oi

the meeting of September 17, 1931, a little over i
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year later. For the purposes of refreshing your

recollection, Mr. Tuffree, I expose to you what pur-

ports to be the minutes of the meeting of the direc-

tors of September 17, 1931, and 1 will ask you

whether or not you recall having been present at

that meeting?

Mr. Montgomery: I object to that as subsequent

to the [28] transaction in question, and unless it

amounts to an interpretation of what had previously

taken place it is immaterial, irrelevant and incom-

petent.

Mr. Dockweiler: That is what we claim it to be,

a matter of interpretation, as it was a matter of con-

tinuous correspondence between the Comptroller

and

The Court: We will hear it and the objection

may be overruled and exception noted.

Mr. Dockweiler: Yes.

A. Was I present?

Q. Yes. A. Yes, sir.

Q. Inviting your attention to only that portion

)f the minutes which state this: "A letter from the

Treasury Department dated Aug. 20th and Mr.

Dolairs reply thereto dated September 8th were

read and ordered filed." Now, there appear to be

attached to the minutes of that meeting the two

letters referred to, and I will ask you whether you

remember the reading of those two letters on that

•ccasion
1

?
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Mr. Montgomery: I would make particular ob-

jection to the letter from the Comptroller as not

being binding on us.

Mr. Dockweiler: A part of the general transac-

tion, your Honor, preliminary to Mr. Dolan 's

answer, Mr. Dolan being at that time the presidenl

of the bank. But if it would be stipulated that th(

Mr. Dolan referred to is the president of the bank

—I should like to ask that one question. [29]

Mr. Montgomery: I think he was. Wasn't he?

Mr. Dockweiler: William A. Dolan.

Q. Mr. Tuffree, for the purposes of the record,

will you state whether Mr. William A. Dolan was

president of the bank at the time of this meeting hi

September, 1931?

A. September 8th, you say?

Q. WeU, September 17, 1931.

A. I think he was.

Q. He was, was he not ? He had been for a con-

siderable time prior thereto, for something like,

would you say, a year and a half or two years pretty

near? A. Possibly so.

Q. Possibly two continuous years prior thereto,

Your answer would be "Yes"?

A. As I remember these letters being read?

Q. On the question of how long prior to 1931,

September, 1931, was Mr. W. A. Dolan president of

the bank?



a. ^ls co me rime ± couia not swear just now
bng. I think that he was—1 know that he again

leeanie president after Mr. Bamn had sold out to

* ilr. Dolan and his brother.

Q. Then, ha.ve you any recollection as to when
i,

vlr. Damn sold out to W. A. Dolan and his brother?

A. No; I have not.

Q. Refreshing your memory on those two letters,

vhat is your recollection as to whether you heard

them read or not?

A. I remember having heard some of the letters

pad [30] from the Treasury Department.

Q. And Mr. Dolan 's drafted replies to them, as

kvell I

A. The reply was usually read; yes, sir.

Q. And I suppose that the letter was from the

Treasury and the proposed reply was a matter of

general discussion among the directors, is that not

right ? A. Yes, sir.

Q. As a matter of fact, wasn't it about the most

important business before the meeting whenever

that problem of impairment of the capital of the

bank was discussed?

Mr. Montgomery: Now, that is indefinite as to

time.

Mr. Dockweiler: Well, we will say on this occa-

sion in September, 1931.

A. I think that the impairment of all the banks'

capital was discussed in a general way and this bank
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possibly in particular in regards to its bond account

and the depreciation, which was quite general be-

cause of the times that we were going through a,

that particular time.

Q. And was discussed for many months prior to

September, 1931, was it not, between the directors

individually, the directors and the officers, and the

directors in sessions at directors' meetings, was it

not?

A. I think that all of the bank's official affairs

were discussed at every meeting.

Q. Wasn't it a fact that the bank was being

pressed by the Examiner, Mr. Lamm, to correct s

bad condition, at least [31] what was called a bac

condition by himself and the Comptroller's office?

A. In regard to the depreciation of the bonds.

Q. In regard to the capital, that is, impairec

capital of the bank?

A. He discussed the bond depreciation with th<

directors; yes, sir.

Q. And, of course, the bond depreciation had it;

reflection in a bad capital condition, did it not?

A. Evidently.

Q. In other words, many of these bonds, we wil

say, were bought at, for instance, taking 100 as th

standard figure, and had gone away down below 5(

had thev not?
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A. Some of them had very badly depreciated.

Q. And others not so badly. But, in other words,

t did impair the fiscal condition of the bank?

A. Yes, sir.

Q. And was a matter of discussion for many
nonths ?

A. I know it came up for discussion. As to how

kg, I don't recall just the exact length of time.

Mr. Montgomery : I think, your Honor, we could

-oncede that it was for at least a year prior to this,

md maybe longer, if they want it, that there was

(:hat condition and it was under discussion.

Q. By Mr. Dockweiler: Now, I will ask you

refresh your mind on paragraphs 1 and 4 of the

letter of August 20, 1931, [32] from Deputy Comp-

troller Gough to the Board of Directors of the Ana-

heim First National Bank.

Mr. Montgomeiy: May I inquire, have you

copies of these letters'?

Mr. Dockweiler: Yes. As a matter of fact, I

mink it would probably be simpler. I have given to

apposing counsel what we will tentatively regard as

the copies, your Honor, and if they wish to com-

pare them we will hold ourselves ready to compare

Ithem; and if they are agreeable to letting them go

in under stipulation as being copies—one is a cer-

tified copy—under the general law as to certifica-

tion by the Comptroller's office.
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I would like to read those two paragraphs in or-

der to you some questions. Reading from the August

20th letter of the Deputy Comptroller Gough to the

Board of Directors of the Anaheim First National

Bank.

"Gentlemen:

"A capital impairment of $94,400.53 was

shown by National Bank Examiner W. J.

Waldron in his report of an examination of

your bank completed June 24, which it is un-

derstood has been provided for by voluntary

and unconditional contributions of directors

and shareholders. The contributions up until

July 17, 1931, are reported to have amounted to

$115,650, of which $73,775 was cash, and $41,-

875 in the form of fourteen ninety-day notes.

There were still eighteen stockholders to [33]

interview and obtain contributions from."

Then the fourth paragraph of the same letter

:

"Although you have been previously advised

in this regard this office wishes to bring to youi

attention again at this time the fact that con-

tributions made to restore capital should bf'

made unconditionally and without expectatior

of reimbursement. Please advise in your repl}

to this letter that you have the correct under

standing in this regard."
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Now, Mr. Tuffree, was

Mr. Montgomery: In order to keep my record

' straight, may it be understood that my objection

runs to this letter as being subsequent?

The Court: Yes.

Mr. Montgomery: And not binding upon us?

The Court : It will be so agreed and exception

will be carried in the record in your favor.

Mr. Dockweiler: Now you are permitted to an-

swer the question.

Q. Was that phase of the letter of the Comp-

troller's office discussed as to the voluntary char-

acter without expectation of reimbursement ?

A. You will notice that the Examiner W. J.

Waldron is mentioned here.

Q. That is it,

A. I want to say that Mr. Waldron never offered

any [34] solution as far as the bank was concerned

as to how this could be taken care of. It was Mr.

Lamm made the suggestion, not Mr. Waldron.

Q. But Mr. Waldron did make a report on the

bank !

A. And subsequent to our loan.

Q. Well, now, as of June 24th he is reported to

have completed an examination and ascertained an

impaired capital. Now, I will ask whether or not

those two paragraphs of the Comptroller's letter

were discussed by the directors at that meeting?

A. The letter of August the 20th, you mean ?
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Q. Yes.

A. Yes ; I think that they were discussed.

Q. Was Mr. Dolan, as president of the bank,

or anyone else, directed to reply to the Comptroller's

office that you gentlemen had not made voluntary

contributions without expectation of reimbursement,

but that they were purchases of a depreciation in a

bond account and that the bank was obligated to

pay the money back?

Mr. Montgomery: Well, I object to the question

as multifarious. Let us find out what the directions

were.

Mr. Dockweiler: Well, I will ask the simple ques-

tion:

Q. Did the directors or any of them direct or

instruct Mr. Dolan, as president of the bank, or

anybody else, to answer the Comptroller by stating

any position that may have been discussed at the

meeting as the position of the [35] directors with

reference to those two paragraphs of the Comp-

troller 's letter 1

A. I don't know whether Mr. Dolan replied to

that letter of his own volition or at the request of

the Board.

Q. But his reply was read, was it not?

A. It says here in those minutes here that the

letter from the Treasury Department of August

20th and Mr. Dolan 's reply thereto, dated Septem-

ber the 8th, were read and ordered filed.
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Q. And ordered filed. So, then, do you recall

that letter in extenso was read and Mr. Dolan's

draft of reply or actual reply, whatever it was, at

the time?

A. I don't recall the particulars.

Q. Yes.

A. That is 1931 and this is 1937.

Mr. Dockweiler : Yes. At this time I should like

to introduce into evidence as Defendant's Exhibit 1

the letter addressed to* the Board of Directors of

Anaheim First/ National Bank, Anaheim, California,

dated August 20, 1931, and signed by E. H. Cough,

Deputy Comptroller of the Currency, and for con-

venience, in view of the fact that the photostat

which is prepared under Section 884 of the Revised

Statutes is a little difficult to read, I have had a

bold copy prepared, your Honor.

Mr. Montgomery: We have no objection to the

copy, but we have an objection to the letter which

we previously [36] stated.

The Court: Yes.

Mr. Montgomery : As immaterial, irrelevant and

incompetent.

Mr. Dockweiler: I am perfectly willing also, for

the purposes of economy, to have any comparisons

made that the gentlemen may wish to make and if

there are any errors—we have carefully gone through

that once before, your Honor—but if there are any
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errors found, we will be very happy to make the

necessary corrections.

The Clerk: Defendant's A.

DEFENDANT'S EXHIBIT A.

CERTIFICATE FOR CERTIFIED COPY

Treasury Department,

Office of the Comptroller of Currency—ss.

Under the provisions of Section 884 of the Re-

vised Statutes of the United States, I, F. G. Await,

Acting Comptroller of the Currency, do hereby

certify that the paper hereto attached is a true and

complete photostat copy of a copy of the original

letter addressed to the Board of Directors of the

Anaheim First National Bank, Anaheim, California,

dated August 20, 1931, and signed by E. H. Gough,

Deputy Comptroller, and of the whole of such or-

iginal on file and of record in this office.

In testimony whereof, I have hereunto subscribed

my name and caused my seal of office to be affixed

to these presents at the Treasury Department, in

the City of Washington and District of Columbia,

this twenty-ninth day of January, A. D. 1936.

[Seal] (Signed) F. G. AWALT,
Acting Comptroller of the Currency-
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Sa-12 FIT Waldron Harris 5-10228

August 20, 1931.

Board of Directors,

Anaheim-First National Bank,

Anaheim, California.

Gentlemen

:

A capital impairment of $94,400.53 was shown

by National Bank Examiner W. J. Waldron in his

report of an examination of your bank completed

June 24, which it is understood has been provided

for by voluntary and unconditional contributions

of directors and shareholders. The contributions

up until July 17, 1931, are reported to have

amounted to $115,650, of which $73,775 was cash

and $41,875 in the form of fourteen ninety-day

notes. There were still eighteen stockholders to

interview and obtain contributions from.

Please write this office on September 1 and ad-

vise whether the committee appointed to collect

from shareholders has succeeded in making the

additional collections, and submit a list showing

the individual cash contributions, and the contri-

butions that have been made in the form of notes.

The notes should be fully described.

Also please have executed and forwarded the en-

closed form marked " affidavit" certifying to the

fact that capital has been restored to $75,000.

Although you have been previously advised in

this regard this office wishes to bring to your at-
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tention again at this time the fact that contribu-

tions made to restore capital should be made un-

conditionally and without expectation of reimburse-

ment. Please advise in your reply to this letter

that you have the correct understanding in this

regard.

You are requested also to advise the collections

that have been made of slow and doubtful loans

and loans especially mentioned; the further collec-

tions expected soon; whether you have sold or have

prospects of selling any of the real estate owned;

have reduced aggregate borrowed money, obliga-

tions at the Citizens National Bank, Los Angeles,

to $75,000, the limit prescribed by Section 5202,

U. S. R. S. and have succeeded in further reducing'

the total of the bank's borrowed money, which was

$188,735 on the date of examination.

You are requested to attach to your reply a copy

of your daily statement as of the preceding business

day, and to send duplicates of letter and statement

to Chief National Bank Examiner T. E. Harris,

155 Montgomery St., Boom 1103, San Francisco,

Calif., and to National Bank Examiner W. J. Wal-

dron, 1548 West Washington St., Santa Ana, Calif.

Respectfully,

Deputy Comptroller.

Enclosure
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Mr. Montgomery : Counsel is going to put in the

reply also"?

Mr. Dockweiler: Yes. I think for the purposes

of the record that we ought to put in the reply

rather than attempting to read it from the minute

book.

Mr. Montgomery: Yes.

Mr. Dockweiler: At this time defendant intro-

duces as Exhibit B, Defendant's Exhibit B, copy of

the letter of W. A. Dolan, as president of the bank,

dated September 8, 1931, to E. H. Gough, Deputy

Comptroller.

The Clerk: Exhibit B.

DEFENDANT'S EXHIBIT B

September 8, 1931.

Mr. E. H. Gough, Deputy Comptroller,

Treasury Department,

Washington, D. C.

Dear Sir:

We have your favor of August 20 and wish to

make the following reply to your letter of the

above date.

Regarding the amount of $94,400.53 which was

shown by the National Bank Examiner as being a

capital impairment, will say that the above amount

was estimated on account of an estimated deprecia-

tion in our bond account. The following stockhold-

ers purchased the depreciation with the under-

standing that the bonds were to be held or ex-

changed with a view of the same liquidating the

amount subscribed:
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Wm. A. Dolan

F. H. Dolan

Ben Baxter

Lawrence J. Kelly

Cash, $32,500.00

32,500.00

1,750.00

Note of $4900, dated July

Ernest F. Ganahl Note of $1750, "

Frank Baum

S. James Tuft'ree

Ed Kelly

Fred C. Rimpau

Sophie Rimpau

F. A. Yungbluth

F. K. Day

Minnie Baxter

M. Del Giorgio

Jennie Pomeroy

D. A. Woodward

J. W. Truxaw

J. AY. Brunworth

' < d>£$5250, '
i t i

l t ( ( d.o

; ( i (

$3000, "

$9000, "

Cash, $1925.00

Cash, $1750.00

Note of $1750, dated July

1 1 a
$875, "

Cash $850.00,

Note of $3000, "

Note of $875, dated July

Cash, $2000,

Note of $1500, dated July

Note of $1225, dated July

1 1 i c

a t (

$1750, "

$5250, "

11-31, due 90

days

7-31, due 6

months

6-31, due 90

days

3-31, due 90

days

also, $500 cash

8-31, due 6

months

14-31, due 90

days

14-31, due 90

days

15-31, due 90

days

15-31, due 90

days

15-31, due 90

days

16-31, due 90

days

16-31, due 90

days

9-31, due 90

davs
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Regarding the slow and doubtful

loans, the following collections have
been made

:

H. G. Ames $150.00

W. M. Drennon 110.00

Henry J. Du Bois 985.00

V. W. La Mont 350.00

J. M. McDuell Secured

H. B. Pearson $3000.00

Weber Book Store 75.

L. N. Wisser 100.

On other loans especially mentioned, the following amounts have

been paid:

A. Auget $ 677.30

D. A. Collins 1000.00

Mrs. Julia Donnelly 4300.00

August Eltiste 300.00

Kurt Epstein 4103.12

J. J. Spitzer 4003.13

E. P. Gielow 1634.63

Geo. B. Creder 564.83

Lena Jay 1500.00

J. W. Johnson 200.00

H. M. Miller 250.00

Geo. A. Paige 300.00

Fred C. Rimpau 6000.00

Herman Stern 1500.00

We are negotiating a sale on the property, held

under Eeal Estate, in the City of Los Angeles, and

payment has been made on contract. We also have

a prospect of selling the orange groves located in
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Orange Comity which, if consummated, will re-

duce our Real Estate considerably.

The borrowed money obligations at the Citizens

National Bank have been paid in full.

We enclose form marked " affidavit" certifying

to the fact that capital has been restored to $75,000.

In compliance with your request, we attach here-

with a copy of our daily statement as of September

5 and also enclose copy of same, and also duplicated

of this letter, to Chief National Bank Examiner

T. E. Harris and to National Bank Examiner W.

J. Waldron.

The writer wishes to apologize for not answering

this letter on September as I was on my vacation

and this is the first opportunity I have had to

reply. I trust that you will pardon the delay. I

remain

Yours respectfully,

President. ,

WAD/DE

Mr. Montgomery: We make no objection to

Exhibit B, your Honor, because that states the

understanding.

Mr. Dockweiler: Yes.

Now, subsequently I take it "there was further

discussion [37] of this bond impairment matter and

the way to clarify it, was there not, in the next few-

weeks? In any event, you were still collecting'
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noney under the proposed document that had been

circulated among the stockholders and bondhold-

ers; you were still collecting money under it, were

;ou not?

A. I don't recall.

Q. But for all you know, the gentlemen directly

n charge of what we would call the "contributions"

md you call the "purchase" were going around, or

hey might have been going around collecting money

mder that?

A. Well, I was on that committee to go around

o get these people to make this loan in order to

teep our bank open; but I do not believe that we

nade any attempt after we received Mr. Waldron's

•eport to that is, on my part, at least. I would

lot knowingly go around and ask anyone for a

contribution of $175 a share after Mr. Waidron

)bjected to it in the way he did. I do not recall

hat I personally went around.

Q. Yes.

A. I could not very well go around and ask the

stockholders to loan money to a bank after the

Comptroller of the Currency, or Mr. Waidron here,

is evidenced in this letter, objected. I know that

here was for awhile, why, we were very active in

rying to get this money to take care of the impair-

nent of the capital.

Q. Now, I will ask you in refreshing your mem-
ory to [38] refer to the minutes of the directors'
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11 looting' of November 19, 1931, which I take it

be the next regular monthly meeting' after the oi

you have just testified to in was it Septembei

This is the second one. I will ask you whethe

you recall having been present at that meeting?

Mr. Montgomery: Is this another subsequen

meeting %

Mt. Dockweiler: Yes.

Mr. Montgomery: I make the same objection tha

it was subsequent and not binding upon us. Thi

does not purport to construe anything.

The Court: Gentlemen, I don't know what it il

of course.

Mr. Dockweiler: May it be admitted temporal

ily, to be connected up? If it is not, it will be sub

ject to a motion to strike your Honor.

The Court: Very well.

Q. By Mr. Dockweiler: I will invite your at

tention to that part of the minutes which reads a

follows: "A letter from the Comptroller unde

date of October 30th was read and it was directs

that a reply be made thereto." And now I refe

to the letter from the Comptroller again, directe*

to Board of Directors, Anaheim First Nationa

Bank, purporting to be signed by E. H. Gougfr

Deputy Comptroller, dated October 30, 1931, an<

I will ask you whether you recall that having heei

read at the meeting of

A. (Interrupting): No; I don't recall this let

ter. [39]
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Q. You don't recall the letter. You were pres-

et at the meeting, were you not, however?

A. According to these minutes, 1 was.

Q. Then would you say the minutes were un-

tie

A. No; I would not say.

Q. in that the letter was not read/

A. No, sir. I would lay my not remembering

tis in particular to a faulty recollection.

Q. Well, would you say it might have been read

d that your recollection is faulty?

A. Possibly so.

Mr. Dockweiler: At this time we should like

introduce as Defendant's Exhibit C the minutes

the meeting of the Board of Directors held No-

imber 19, 1931, in the form of a copy from the

inute book.

DEFENDANT'S EXHIBIT C.

MINUTE RECORD
Meeting held on the 19th day of November, 1931.

The regular monthly meeting of the Board of

irectors of the Anaheim First National Bank was

Id on the above date, President Win. A. Dolan

residing.

Directors present were:

Wm. A. Dolan

Ernest F. Ganahl

L. J. Kelly



50 L. F. Kelly, et al. vs.

(Testimony of S. James Tuffree.)

J. H. Brunworth

Frank Baum
Ben Baxter

C. H. Myers

S. James Tuffree

I

Minutes of the last regular meeting were read

and approved.

Loans from No. 6457 to 6535 were read and on,

motion by S. James Tuffree, seconded by J. H.

Brunworth, were approved.

On motion by S. James Tuffree, seconded by 0.

H. Myers, expense items for the month ending with.

the date of this meeting were approved.

A letter from the Comptroller imder date of

October 30th was read and it was directed that a

reply be made thereto.

Adjournment.

President

WM. A. DOLAN
ROSS L. PHEGLEY
Secretary

Mr. Montgomery: We have no objection to thf

copy, but we make the same objection that it is sub-

sequent and is irrelevant, incompetent and imma-

terial, an attempt to change the contract, or, rather

it is an item of evidence attempting to change th(

contract that actually was made.
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The Court: I will let the exception show and

he objection be presently overruled. I expect to

lear you on the argument on all those questions,

levertheless.

Q. By Mr. Dockweiler: I note from the min-

utes what purports to be very little business at that

neeting, except the reading of the letter from the

Comptroller and I should [40] like to know whether

3r not at that meeting you have any recollection

:hat there was discussion of that depreciation in

the bond account and the point raised by the Comp-

troller in his letter, and I refer to this part of the

letter, the paragraph second of paragraphs one and

two, reading as follows : From the Comptroller of

the Currency, letter of October 30, 1931.
'

' Gentlemen

:

"Referring to the president's letter of Sep-

tember 8, and particularly that portion regard-

ing the depreciation in your bond account,

please advise which of the shareholders' notes

aggregating $40,125 placed in the bank in this

connection which, with two exceptions, became 1

due this month have been paid. In addition to

these notes cash contributions of $73,775 were

reported to have been made by September 8

to provide for the heavy bond depreciation. In

your reply please state whether yon were suc-

cessful in obtaining any additional collections

from the remaining shareholders, and if so

what they were in cash."
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This being the second paragraph:

"It should be clearly understood by all par-

ties concerned that these contributions are vo

untary and unconditionally made, with no ex-

pectation of reimbursement from the profits o

earnings of the bank."

Now, I will ask you whether you recall on thai

occasion [41] any discussion as to what I would'

call voluntary contributions, what your counse

would call purchases, of the bond depreciation?

Mr. Montgomery: What was the question there

the first part?

(First part of counsel's question read by the re-

porter.)

A. No; I don't recall any particular discussion

in regard to that at this particular meeting.

Q. By Mr. Dockweiler: Having in mind thes(

letters received by the board of directors, addressee

to the board of directors of the bank, did it eve]

occur to you that the Comptroller of the Currenc}

at Washington was insisting that whatever wa*

gathered together in the way of additional capita

for the repairment of the impaired capital shouk

be free, untrammeled, unconditional, and wasn'

that a matter of discussion between you men?
A. It might have been up for discussion, but w<

had already made this loan to the bank in order t<

take care of that depreciation, and the discussioi

in regard to it in view of these letters was notliin
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more nor less than telling- us that after we had ai-

re ady made that loan in good faith

Q. Did you ever advise in reply to any of these

Bitters, or did the board, you being one of them, ever

direct the president or any other officer to reply

to the Comptroller, telling him that you did expect

that you would get reimbursed through apprecia-

tion, or that you had bought the [42] depreciation

which would redound to your benefit in the way of

appreciation of the bond account if it ever

occurred'?

A. Personally, I never have written any letter

to the Treasury* Department.

Q. Well, did you as a director ever instruct the

president or any other officer to do it ?

A. I know certain letters were requested. Cer-

tain letters demanded an answer and these answers

were made by the president.

Q. Yes. And you were familiar with the answer

pat the president made to the Comptroller, were

you not? A. Yes.

Q. That also being read, I take it, at the same

meeting? A. In a general way; yes.

Q. Or discussed as to what he should say in

reply?

A. I don't recall just what our discussions were

seven years ago, six years ago.

Mr. Doekweiler: At this time for the purposes
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of the record, having already introduced the copy

of the minutes, we offer as Defendant's Exhibit 4

a copy of the letter dated October 30, 1931, ad-

dressed by Deputy Comptroller Gough to Board of

Directors of Anaheim First National Bank.

The Court: Subject to the same objection and

exception.

Mr. Montgomery: Yes, your Honor.

Mr. Dockweiler : And then what purports to be
]

the answer thereto as appearing by the minutes, by

a letter of [43] President W. A. Dolan to Gough,

Deputy Comptroller, under date of November 20,]

1931. And that would be exhibit?

The Clerk: E.

Mr. Montgomery: I think you said "4". The

other one should be D and E.

The Clerk: D and E.

Mr. Dockweiler: Yes. In other words, the

Deputy Comptroller's letter now being offered will

be D—how could that be? We have already intro-

duced—well, all right; D. And the president's re-

ply to the Comptroller would be E ?

The Clerk: E.

IV

Iff

Ir,

i

I

lr
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DEFENDANT'S EXHIBIT D

CERTIFICATE FOR CERTIFIED COPY
treasury Department

)ffice of the

•ompt roller of the Currency—ss.

Under the provisions of Section 884 of the Re-

vised Statutes of the United States, I, F. G. Await,

feting Comptroller of the Currency, do hereby cer-

ify that the paper hereto attached is a true and

Rmplete photostat copy of a copy of the original

etter to the Bqard of Directors of the Anaheim

First National Bank, Anaheim, California, dated

Ibtober 30, 1931, and signed by E. H. Gough,

Deputy Comptroller, and of the whole of such origi-

nal on file and of record in this office.

In testimony whereof, I have hereunto subscribed

my name and caused my seal of office to be affixed

to these presents at the Treasury Department, in

the City of Washington and District of Columbia,

this twenty-ninth day of January, A. D. 1936.

[Seal] (Signed) F. G. AWALT
Acting Comptroller of the Currency
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October 30, 19!

Board of Directors,

Anaheim-First National Bank,

Anaheim, California.

Gentlemen

:

Referring to the president's letter of Septembei

8, and particularly that portion regarding the de

preciation in your bond account, please advise which

of the shareholders' notes aggregating $40,125

placed in the bank in this connection which, with

two exceptions, became due this month have been

paid. In addition to these notes cash contributions

of $73,775 were reported to have been made by Sep

tember 8 to provide for the heavy bond depreciation

In your reply please state whether you were suc-

cessful in obtaining any additional collections from

the remaining shareholders, and if so whether they

were in cash.

It should be clearly understood by all parties con

cerned that these contributions are voluntary and

unconditionally made, with no expectation of reim-

bursement from the profits or earnings of the bank

The president reported that you were negotiating

a sale of the property in Los Angeles on contracl

at the time his letter was written and that you also

had a prospect of selling the orange groves which ii

consummated would considerably reduce your "othei!

real estate" account. Please advise whether voi



Anaheim First Nat. Bank 57

(Testimony of S. James Tuffree.)

were able to close this sale and if so, on what terms,

md give the amount of the payment made on the

infract covering the sale of the city property.

Also advise of any further changes that have oc-

curred in the loans unfavorably commented upon

throughout the June report of examination, and of

any further reduction made in the bank's obliga-

tions for money borrowed.

Respectfully,

(Signed) E. H. GOUGH
Deputy Comptroller

DEFENDANTS' EXHIBIT E

Anaheim, Calif.

November 20, 1931

Mr. E. H. Gough, Deputy Comptroller,

Treasury Department,

Washington, D. C.

Dear Sir:

"Your letter dated October 30, 1931, was read to

the Board of Directors of this bank at its meeting

held yesterday.

In reply to your question regarding the notes

given by shareholders for bond depreciation, will

say that the note given by J. J. Dwyer for $1750

has been paid. The other notes are still held by this

bank. We have not made any further collections

from the remaining shareholders up to this date.
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In regard to "other real estate" held, will say

that payment has been made on the property in

Los Angeles and contract for sale is pending, also,

sale of the orange grove has not been consummated

but are using our best endeavors to sell same.

The following changes have been made in our

loans since we wrote }'Ou on September 8, 1931.

H. G. Ames, is reducing monthly.

Anaheim Feed & Fuel, reduced to $1893.08.

J & N Shop, reduced to $128.83.

V. W. LaMont, reducing by monthly payments.

Jos. Sparkes, reduced $100.

Weber Book Store, reducing monthly.

Walter Amstutz, reduced to $4339.82.

E. A. Collins, paid in full.

Kurt Epstein, reduced to $2285.41.

J. J. Spitzer, paid in full.

E. F. Gielow, reduced to $1130.

J. W. Johnson, paid in full.

Victor G. Loly, reduced to $250.

Edith O'Eeilly, reduced to $115.12.

George A. Paige, paid in full.

I also wish to advise that the bank has no bor-

rowed money.

Trusting the above information is satisfactory, I

remain

Yours respectfully,

President

WAD.DB
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Mr. Montgomery: And objection to the reply as

fell.

The Court: Yes; it is understood.

Mr. Dockweiler: And the pertinent part of the

reply that I have in mind, some of it being irrele-

vant and referring apparently to loans, is simply

the first paragraph.

"Mr. E. H. Gough, Deputy Comptroller,

"Dear Sir:

"Your letter dated October 30, 1931, was read

to the Board of Directors of this bank at its

meeting held yesterday."

Mr. Montgomery: And the letter does not men-

tion anything about the bond issue—I mean the

purchase.

Mr. Dockweiler : It does not refer in any way to

the—we will call it " purchase' ' of the bond depre-

ciation. [44]

Mr. Montgomery: Thank you.

Mr. Dockweiler: Except my attention is invited

to the second paragraph which may have some rele-

vancy and probably should be read just for the

purpose of the record.

"In reply to your question regarding the

notes given by shareholders for bond deprecia-

tion, will say that the note given by J. J.

Dwyer for $1,750 has been paid. The other

notes are still held by this bank. We have not
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made any further collections from the remain-

ing shareholders np to this date."

Q. Do you know whether, subsequent to the date

of November 20, 1931, any collections were made b}

your sub-committee ?

A. No; I don't.

Q. They may or they may not have been made,

I take it? A. Yes.

Q. Having been advised by the Comptroller's

office of what their position was on repairing of

impaired capital, did you ever do anything to at-

tempt to advise the Comptroller's office that you

had bought what you called the bond depreciation

and you expected to get reimbursement of your con-

tribution or payment, whatever you wish to call it,

from appreciation in the bond account if apprecia-

tion ever occurred ?

Mr. Montgomery: Well, I object to that as im-

material, irrelevant and incompetent, and also as

already having been [45] answered. We have a

letter here from the president stating what the basis

of contribution was, or, rather, of the purchase.

Mr. Dockweiler: Your Honor, I have in mind

that this gentleman was in a special fiduciary ca-

pacity; he was a director of a national bank. As

a director he was not dealing at arm's length with

the Comptroller but as a director of a national bank.

He was under the same obligation that any othei

tri
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director or officer of the bank would be, having the

destinies of the bank in its hands and being in rela-

tionship constantly with the bank examiner and

with the Comptroller's office, to make clear dis-

closure to the Comptroller of matters which vitally

affected the capital of the bank. And for this rea-

son, may it please the court, where a loan is made

of money to the bank with a string attached to it,

or a condition of any sort, we all know that that

is a liability of the bank which must ultimately be

paid. It is only in the event that it is a voluntary

contribution that it meets the requirements of the

Comptroller's office that the capital be so much and

unimpaired and maintained at that same iminipair-

ment. If these are loans or advancements or obliga-

tions of the bank, you see, they do not meet the

requirement that there be a source, an aggregate, a

reservoir of money called "the capital" which is

available to pay creditors doing business with the

bank. And our position is that every director is in

such a fiduciary capacity that he must [46] not per-

mit the Comptroller's office, if the Comptroller asks

a specific question, sets forth conditions and so on

—

must not permit him or lull him into a sense of

security that the bank has been repaired as to im-

paired capital when, in point of fact, the Comp-

troller would consider that it had not been. And

that is why I asked that question.
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Mr. Montgomery : The president has already ad-

vised the Comptroller on September 8th the follow-

ing stockholders purchased the depreciation, with

the understanding that the bonds were to be held

or exchanged with a view of the same liquidating

the amounts subscribed.

Mr. Dockweiler: Yes.

Mr. Montgomery : I do not think it is incumbent

upon us to go any further. We have already told

what our position was.

Mr. Dockweiler: And then you have that subse-

quent reply, stating clearly what the Comptroller's

office would regard as only a sufficient and adequate

—what they would call "contribution'' to repair the

impaired capital ; and I am asking now whether—we

get along into November—whether he ever did any-

thing to make it clear that these gentlemen were not

making a voluntary contribution without expecta-

tion of reimbursement.

Mr. Chipkin : May I add something there 1 This

gentleman is a party plaintiff, and certainly he, him-

self, must have shown that he requested the money

back or that he did not [47] approve that conduct

of the directors in not calling attention of the

Comptroller to the fact that he did not approve of

that kind of an arrangement.

The Court: I will allow him to answer, with the

exception noted to the ruling.
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The Witness: The question?

Mr. Dockweiler: Read the question.

(Question read by the reporter.)

A. Not in a personal way; no.

Q. Well

A. Other than in letters that had been written by

the officers of the bank to acquaint the Comptrol-

ler's office with our views with regard to that

matter.

Q. Yes. Now, you had been a number of times,

of course, advised by the Comptroller's representa-

tive, the bank examiner, that unless the capital of

the bank were kept in good condition and unim-

paired the bank would have to be closed?

A. That depends upon what examiner you are

referring to there.

Q. I am referring to, we will say, Mr. Lamm, for

one. Did he not tell you on a number of occasions

that the capital always had to be unimpaired, else

the Comptroller would appoint a receiver for the

bank and liquidate it?

A. He told us at this specific time when the bond

depreciation had occurred that the impairment of

the capital [48] at that time would have to be taken

care of, and told us how, in his opinion, how we

could take care of it.

Q. Bid he ever say that that was the opinion of

the Comptroller of Currency of the United States?

A. Well, he was working for or out of the

Comptroller's office, and we assumed that he knew
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what lie was talking about; and it was at his sug-

gestion that we took care of the depreciation in that

way.

Q. Yes. Did you ever ask him whether that was

the way that would be satisfactory to the Comp-

troller f

A. No ; I did not.

Q. After these letters were received from the

Comptroller which indicate that the Comptroller

would regard as satisfactory only voluntary contri-

butions made without expectation of reimbursement,

did you ever go back to the examiner to find out

whether—or to say "we did not make these volun-

tarily and without expectation of reimbursement.

We expect reimbursement, and is that all right"?

[49]

A. No. I figured that we had paid our loan to

the bank in good faith, just the same as any other

person with capital from the outside would make in

order to take care of an impairment.

Q. And these letters from the Comptroller never

disturbed you in that belief?

A. They certainly did disturb all of us, as far as

that was concerned, but we received these letters

after the horse was out.

Q. Did you ever try to unravel that and put

yourself back in status quo as you were prior to

June, 1931

t

A. Well, as I recall, after this had happened

things started to happen in the banking world verv

fast. We had a holiday that averted a run on the
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bank down there, and L think I and one other di-

rector stayed down there for a whole day and we
averted that run on the bank; and then after that

the bank holiday was called, and I do not see how
the directors or anyone else could have any control

over a bank after it had been authorized closed.

Q. Now, Mr. Tuffree, isn't it a fact that this

bank was not taken over by the Comptroller of the

Currency for two and one-half years after this con-

tribution was made—more than two and one-half

years, as a fact? Wasn't it taken over in early

3934?

A. I think,, as I recall, it was first put in the

hands of a conservator. [50]

Q. Now, the conservator wTas Mr. Dolan himself,

was it not?

A. Yes, sir. But as a conservator he was not re-

sponsible to us as directors.

Q. Do you recall the date when it was put in his

hands as conservator? A. No; I don't.

Q. You don't recall whether it was March, 1933?

A. No, sir.

Q. Do you recall this contribution, as I would

phrase it, or advancement, whatever it is—the

money paid mider this arrangement for purchase

of the bond depreciation that was paid by most of

the gentlemen subscribing some time in the summer

of 1931, was it not? A. I imagine so. I

Q. The Bank
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A. This being a long time ago, I can't recall

these dates definitely.

Q. These minutes we have been reading from all

refer to that transaction as of in the summer and

early autumn of 1931 ? A. Yes.

Q. So, assuming that they reflect the time, then

you would say the contributions or the payments

were made in the summer of 1931, most of them?

A. I presume so. [51]

Q. Now, the bank ran all during the rest of the

year 1931 without being closed down by the Comp-

troller, did it not ? A. I think so.

Q. And ran all during the year 1932 without be-

ing closed down by the Comptroller or Receiver, did

it not? A. I think so.

Q. It ran during the early part of 1933 up until

March without being taken over by the Comptroller

or the Receiver appointed?

A. Yes ; and it was periodically examined by the

department and we thought that we were going to

come out all right. If we had not thought so, why,

we certainly would not have wanted to make the

loan to an institution that we thought we would

never get our money back out of it.

Q. You were a stockholder in this bank, of

course? A. Yes, sir.

Q. And director of the bank? A. Yes, sir.

Q. Did you hold any other office in the bank?

A. No, sir.

Q. You were interested in keeping the bank

open, of course ? A. Yes, sir.
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Q. And these sums of money were raised for the

purpose of keeping open the bank and not having

the Comptroller [52] close it down or take it over

or administer it through a Receiver, is that not the

fact?

Mr. Montgomery: Now, may I have that ques-

tion again ?

(Question read by the reporter.)

A. That was the purpose, as I remember it.

Q. By Mr. Dockweiler: That was the purpose.

And that purpose certainly was accomplished for

pretty near two years, was it not %

A. I would say approximately.

Q. And, as a matter of fact, if you consider the

operation of the bank under the conservator subse-

quent to the banking holiday in March, 1933, up

until it was actually taken over by a Receiver in

early 1934, the bank operated over two and one-half

years after arrangement was made for sums of

money to be in the aggregate $115,000, roughly,

placed in the till and from which the capital im-

pairment was corrected 1

?

Mr. Montgomery: We object to the computation

of counsel as being incorrect. This purchase of the

bond depreciation was made in June, 1931, and it

went into the conservator's hands two years later.

Mi'. Dockweiler: Yes, 1933; March, 1933.

Mr. Montgomery: March, '33, and then into the

Receiver's hands in January, 1934.

Mr. Dockweiler: Yes.
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Q. Now, during all of that time between June

of 1931 [53] and January of 1934 without being

taken over by the Comptroller except for the ap-

pointment of a conservator after the bank holiday

in 1933, excepting the time it was taken over by

the conservator, and that was not until March of

1933? A. Approximately so; yes, sir.

Q. During all of that time you never sought to

unravel what might have been a misunderstanding

as to the terms under which such a contribution

could be made? A. No; I did not.

Q. Did you ever examine any of the financial

statements of the bank subsequent to June, 1931?

A. Yes; we looked them over.

Q. All right. Did you ever list as a liability of

the bank this purchase of the bond depreciation?

Was that ever reflected anywhere ?

Mr. Montgomery: I object to that as not the

best evidence. The books would show what the—

Mr. Dockweiler: Well, he was an officer of the

bank. He was a director, your Honor.

The Court : He can answer in so far as he

knows.

Mr. Dockweiler: Yes.

The Court: Of course, the records are the best

evidence. If he has any actual knowledge he may

state it. If he has not, it will have to be proven.

Mr. Dockweiler: Yes. [54]

A. No; I don't know that that was listed as a

liability.
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Q. But the cash that had been raised through

that June, 1931, arrangement was put to assets, was

it not?

Mr. Montgomery: I did not catch the last there.

Mr. Dockweiler: The cash that was raised pur-

suant to the June, 1931, arrangement was placed

among the assets. In other words, it repaired the

Impaired capital, did it not?

A. It repaired the bond depreciation; yes, sir.

Q. Yes; it repaired what you call the bond de-

preciation ? A. Yes, sir.

Q. And you gentlemen knew that the result of

that was to put you on, we will say, an even keel,

so as to show financially the bank was again in good

condition and that its capital was not depreciated?

A. Put it in a good condition in this way: That

as far as the bank—as the directors, themselves,

that had made those contributions, and stockholders

were concerned, it would satisfy that banking de-

partment; at least, that is what we thought that it

would do because we were led to believe that that

was the case by Mr. Lamm.

Q. Did you think the banking department was

still satisfied when you were getting these letters as

directors of the bank that any contributions must

be voluntary and without expectation of reimburse-

ment?

A. That was too late to help us out, as far as

that [55] goes. We had made that loan in what 1

thought was good faith.
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Q. As a matter of fact, do you know whether

there was ever any appreciation in the bond ac-

count? That was what you thought you were buy-

ing, was it not ?

A. We have never been able to—I have never

had, personally, a list of the bonds. That was all

turned over to the conservator, and subsequent to

the conservator to the Receiver. He has the bonds,

I presume.

Mr. Dockweiler: Well, thank you. That is all

the cross examination.

Redirect Examination

Q. By Mr. Montgomery: Was that your only

purpose in paying this money into the bank, to

keep the bank open? A. You mean this

Q. You paid in $3,500, didn't you?

A. That is right.

Q. WT
as your only purpose in paying in the

$3,500 to keep the bank open ?

A. To keep the bank open; yes, sir.

Q. And what did you expect to get out of it ?

A. Oh, we expected to get—if the bank was per-

mitted—we certainly would never get anything out

of it if the bank was closed, and the only way it

would be possible for us to obtain reimbursement

would be by the appreciation of the [56] bonds;

and we felt, as afterwards turned out, that the

bonds would appreciate in value and by that appre-
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mat ion in value, if the bank were permitted to stay

ppen, we would get our money back.

Mr. Montgomery: That is all. Mr. William

bolan. [57]

WILLIAM A. DOLAN,

called as a witness on behalf of plaintiffs, being

first duly sworn, was examined and testified as

follows

:

The Clerk : Will you state your name ?

A. William A. Dolan.

Direct Examination

Q. By Mr. Montgomery: What is your busi-

ness or occupation, Mr. Dolan?

A. I am a real estate salesman now.

Q. In 1931 what was your business or occupa-

tion ?

A. In 1931, president of the Anaheim First Na-

tional Bank.

Q. How long had you been president of it ?

A. I was president from 1917 until 1927. I sold

out and then I bought the bank back in 1929, until

the bank was closed.

Q. And became president in 1929?

A. 1929.

Q. And were you the conservator that was ap-

pointed in 1933?

A. Yes. I was conservator from March 27, 19:'.:;.

until the 15th of January, 1934.
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Q. And at that time yon turned over all the

assets to the Receiver? [58]

A. To the Receiver
;
yes.

Q. Did you have anything to do with the nego-

tiations which resulted in the purchase of this bond

depreciation? A. I did.

Q. Did you pay some moneys in yourself?

A. Yes.

Q. How much did you pay?

A. I paid in $32,500.

Q. Was that a cash payment? A. It was.

Q. And made at what time ?

A. I don't remember the date. It was in

Q. Was it at the time of the appointment of the

committee or subsequent? The committee was ap-

pointed Septmber 18, 1931.

A. It wras appointed when?

Mr. Montgomery: June 18th. Did I say ''Sep-

tember"?

The Reporter: Yes, sir; "September 18th."

Mr. Montgomery: Pardon me. June 18, 1931.

A. Yes; it was subsequent to that time, a short

time after.

Q. I notice in Defendants' Exhibit B of Sep-

tember 8, 1931, "William A. Dolan—cash $32,-

500.00." Are you the William Dolan referred to in

that ? A. Yes.

Q. And are you the one that wrote that letter?

[59]

A. Yes.
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Q. Now, will you state what the negotiations

pere that resulted in the furnishing of this money?

A. Well, prior to the time of raising this amount

|t the suggestion or recommendation of Lamm who
vas at that time the National Bank Examiner, we
pere informed that we could purchase the deprecia-

ted in our bond account which was impaired to a

lonsiderable amount at that time. Mr. Lamm had

Informed me and also the board of directors at that

tme that this had been done at another bank of

fchic.h lie had charge, and he felt very sure that we

kould be able to get our money back under that

londition and plan which he outlined, and the money

pas put up by all the subscribers thereto with that

mderstanding, and they all felt that if the bonds

k'ould appreciate above the price—above the mar-

ket price at that time there would be no question

ibout them getting their money back. Then later

>n. when the Comptroller advised us that we had

o treat the amount put up as a voluntary contribu-

tion it was too late to do anything; the money had

>een paid in the bank, and we informed the Comp-

roller the condition under which the money had

•ecu put up.

Q. Did you talk to any other bank examiner be-

'ore purchasing this depreciation, and explain the

situation to him?

A. No; I did not—I think that later on. after

he [60] money had been put up, Mr. Waldron was

he successor of Mr. Lamm in our territory, and I
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told him what we had done; and the records show

that Mr. Waldron approved our action. That was

the understanding of the way the information was

given to the Comptroller's office.

Q. Do you recall the first meeting was June 18

1931, at which you were present? I will show yor

that first, the minutes of that first meeting or that

meeting. Let us look at the minutes themselves.

A. Yes.

Q. Now, was a committee appointed?

A. Yes.

Q. And had you discussed the matter with Ex-

aminer Waldron prior to that time? A. Yes.

Q. Do you recall about when it was you dis-|

cussed the matter with Bank Examiner Waldron 1

?

A. No.

Q. Was it before your meeting of June 18th or

afterwards? A. It was afterwards.

Q. And do you know who was present when you

discussed the matter with Mr. Waldron ?

A. The board of directors were present, a

quorum of them were present. I don't remember

their names.

Q. Let me put it this way : Was your discussion

with [61] Mr. Waldron, the Bank Examiner, prior

to making actual collections ?

A. Prior to the time that wTe collected the

Q. That you collected the money that was tc

purchase this bond depreciation?

A. I think so.
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Q. Now, what was said at the discussion with

llr. Waldron?

A. My recollection is that we discussed the plan

is heretofore given, and that Mr. Waldron informed

is that he thought it would work out all right, pro-

hiding the bonds, the depreciation (appreciation)

u the bonds increased. Of course, we all understood

jliat that was where we were to get our money.

Q. You said the "depreciation of the bonds in-

creased." Do you mean that it became of less or

greater value?

A. I mean the depreciation decreased.

Mr. Montgomery: Does your Honor want to

Suspend now? It is 12 o'clock.

The Court: I think so. 2:00 o'clock, gentlemen.

(Whereupon an adjournment was taken until 2 :00

b 'clock p. m. of this day.) [62]

Afternoon Session

2:00 o'Clock

Mr. Montgomery: Mr. Dolan, will you take the

fetand? I would like leave, your Honor, when Mr.

Lamm comes, if it is agreeable to counsel—he said

he would be in at 2:30—if I may withdraw the

Witness and put him on.

The Court : Oh, yes.
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WILLIAM A. DOLAN,
recalled.

Q. By Mr. Montgomery: Now, Mr. Dolan,

was asking you before luncheon as to having hac

some talk with the National Bank Examiner Wal

dron. During the noon hour have you refreshes

your recollection as to the date that you had thr

conversation with Waldron? A. Yes; I have

Q. And when was that ?

A
Q
A
Q
A
Q

Why, we were examined July the 22nd, 1931

Was that June or July?

Or June, I mean. June 22, 1931.

That was before the July meeting

Yes.

—at which this $175 a share was finally ar-

ranged? A. Yes. [63]

Mr. Montgomery: I have forgotten, your Honor

whether I had him state the substance of that con

versation or not, Do your Honor's notes shov 1

there 1

The Court: He said: "He informed me h<

thought it would work out all right; after he tok

me I discussed it with Waldron after June, '31

Directors were present."

Q. By Mr. Montgomery : What did you tell Mr

Waldron the plan was?

A. I told him that Mr. Lamm had suggeste(

that the directors and some of the stockholders pur

chase the bond depreciation and if the bonds ap
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predated, why, we were to be able to get our money
back; and Mr. Waldron seemed to think that that

was O.K. He said

Q. Not what he seemed to think. What did he

say?

A. He said he did not see why it would not work

out all right; and he said to go ahead, and on the

—I think it was June the 22nd, I wrote the Comp-

troller of the Currency to that effect.

Mr. Dockweiler: Just a minute. May I get the

date of that, Mr. Reporter?

(Last part of answer read by the reporter.)

Q. By Mr. Montgomery: Well, are you refer-

ring to your letter attached to the minutes?

A. Yes.

Q. Attached to the minutes of the 18th day of

June, 1931, is a letter from Mr. Gough, Deputy

Comptroller, [64] dated June 19, 1931, and your

answer is dated June 26, 1931. Is that the letter

that you refer to ?

A. Yes; that is the letter.

Mr. Montgomery: That refers to: "Will also

state that we were examined by National Bank Ex-

aminer, Waldron on June 22nd, 1931, and he

recommended and approved the above plan." Do

you have a copy of this letter, counsel, or shall 1

read the rest of it in?

Mr. Dockweiler: What is the date of that letter .

;

Mr. Montgomery: June 26, 1931.
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Mr. Dockweiler: June 26th. I have a copy o

that and. it will be stipulated, so far as the defend)

ant is concerned, that may be used in lieu of read

ing into the evidence and otherwise presenting th

exhibit.

Mr. Montgomery : We will offer that as the nex

number.

The Clerk: Plaintiff's Exhibit 3.

PLAINTIFF'S EXHIBIT No. 3.

June 26, 1931.

Mr. E. H. Gough,

Deputy Comptroller,

Washington, D. C.

Dear Sir:

Replying to your letter of June 19, 1931, regard

ing proposed increase in the bank's capital stock

will say that we have decided not to increase th<

stock at this time. Under date of June 18, 1931

at a meeting of the directors of the bank, it Wai

agreed that the directors and other stockholder;

would cover the depreciation in the bond account

and raise the amount necessary for this purpose a

once.

Will also state that we were examined by Nationa

Bank Examiner Waldron on June 22nd, 1931, an<

he recommended and approved the above plan.

We will notify you as soon as the amount neces

sary to cover the depreciation in the bond accoun 1

has been raised.
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Trusting that this is satisfactory and meets with

[vour approval, we remain

Very truly yours,

President.

WAD:ML

Q. By Mr. Montgomery: Who was M. Del

Giorgio %

A. Mr. Del Giorgio was one of our stockholders

and depositors.

Q. Did you have any conversation with him

iwhereby you obtained his subscription 1

?

A. Yes.

Q. Do you know who else was present?

A. I think Mr. Tuffree was present.

Q. Did you have a written form of subscription ?

A. Yes. [65]

Mr. Montgomery : Have you the original of that,

pay I inquire of counsel, your Honor, or may we

jise this
6

?

Mr. Dockweiler: I will stipulate that the word-

ing on the original we have the original here.

1 don't know whether you want to introduce the

triginal or merely a copy. The original has the

'signatures.

Mr. Montgomery: Well, if it is stipulated-—

—

Mr. Dockweiler: But they are similar.

j

Mr. Montgomery: If it is stipulated these are

he actual signatures
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Q. Now, for instance, "M. Del Giorgio," is that'

Mr. Del Giorgio 's signature?

A. Yes, sir; Mr. Del Girogio.

Q. Do you recognize the other signatures on the

original here ? A. I do.

Mr. Montgomery : Then let us introduce the cop\

Mr. Dockweiler: We will stipulate that the sig

natures are the signatures of the parties purport-'

ing to sign; and I would suggest that it might be

more convenient if we were to introduce the copy

into evidence.

Mr. Montgomery: Yes. That is what I am go-'

ing to do now. I will introduce the copy of the

original which has just been exhibited.

The Clerk: Exhibit 4.

Mr. Dockweiler: That would be Plaintiffs''

4? [66]

The Clerk: 4 is right.

PLAINTIFFS' EXHIBIT No. 4.

In compliance with action of the Board of Direc-

tors taken at a meeting held June 18, 1931, recom-

mending that stockholders pay into a fund for the

purchase of bond depreciation a sum equal to

$175.00 for each share owned, the undersigned

hereby subscribe to such fund in the amoimt set

opposite our names.

It is the intention that interest received from

bonds equaling the amount of depreciation pur-

chased be set aside for the use of the undersigned.
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An appraisal of the bond list shall be made each

'six months and should a decrease in the depre-

ciation be shown, the amount shall be divided pro-

rata among* the stockholders purchasing deprecia-

tion in bond account.

11-22-32

n

Bin. A. Dolan Pd $32500- D. A. Woodward $1225.00

10/28-32 n

'. H. Dolan Pd 32500- J. W. Trnxaw 1750.00

6-4-3 n Pd

IV: Baxter 8500 Pd 1750- J. J. Dwyer 1750-

RE- 115650-

Date of Note

L. J. Kelly Pd 4900- 10/10-32

n

Ernest F. Ganahl Pd 1750.00 10-7-32

n

n

Frank Baum Pd 5250- 9-19-32

n

jj. W. Brunworth 5250- 10-6-32

n3m

i James Tuffree Pd 3500. 9/29-32

n

Bd Kelly 9000- 10-7-32

Fr & Sophie Pd

pan Pd 3675-

!'. Vunebluth 1750/00 11-23-32
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n

P. K. Day Pd 875 10/8-32

Pd 850 3000

Minnie Baxter Pd -3850* 7-8-32

n

M. Del Giorgio Pd 875= 12-14-32

Pd 2000-

Jennie Pomeroy (M. B.) -8560- 7-11-32

1500

Q. By Mr. Montgomery: Yours is the first sig-

nature on that list, isn't it, $32,500?

A. Yes, sir.

Q. Did you pay cash? A. Yes, sir.

Q. "F. H. Dolan," is that your brother?

A. Yes.

Q. He also paid cash? A. Yes.

Mr. Montgomery: Just a moment, your Honor.

Cross-examine.

Cross Examination

Q. By Mr. Dockweiler: Mr. Dolan, you were'

the president of the bank, and the president of the

bank during all of the matters that we have tes-

tified to, namely, since—or that have been referred

to in the course of the examining of Mr. Tuffree,

beginning with about 1930, is that right?

A. That is right,

Q. And you had previously been president of

the bank before it was sold out, and then you re-
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sumed being president of the bank after it was

taken over by your interests again?

A. That is true.

Q. Now, you say that you were under the im-

pression [67] that you and the other subscribers

were buying what you call a depreciation of the

bank account? A. Yes.

Q. Is that right? A. Yes.

Q. Do you recall that you had dealings with the

Comptroller's office prior to June, 1931, with refer-

ence to making up impaired capital of the bank?

A. Yes.

Q. And those dealings or negotiations included,

I take it, correspondence with the Comptroller's

office? A. Yes.

Q. Now, I will ask you for the purposes of re-

freshing your recollection to note the minutes of

the directors' meeting of July 16, 1930, about a year

before this arrangement that you speak of, the June

arrangement for purchasing the bond depreciation,

and I will ask you whether or not you were present

at that meeting if you have a recollection?

A. Yes. The records show I was there.

The Court: What is the date again?

Mr. Dockweiler: July 16, 1930.

Q. And, Mr. Dolan, at that meeting was there

ead can you ascertain by refreshing your mem-

ory in respect to the minutes and in respect to what

purports to be a letter from the Treasury Depart-

ment and a copy of your reply, whether or not
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there was a letter read to that meeting from [68]

the Treasury Department, addressed to the board

of directors of the Anaheim First National Bank,

dated July 2, 1930?

A. Yes; the records show that.

Mr. Montgomery : Now, just—that is merely

preliminary ?

Q. By Mr. Dockweiler: And whether you ex-

pressed it

Mr. Montgomery: I would like to have counsel

state what the purpose of this examination is and

what item we are going into, because this is long

prior to the transaction in question.

Mr. Dockweiler : Well, showing, your Honor, that

the gentleman knew long prior—a year prior, from

the records themselves, that an impaired capital

could only be corrected in one of several ways spe-

cifically set forth in this very letter that I am about

to introduce.

Mr. Montgomery: This party is not a plaintiff.

Mr. Dockweiler: But he has testified on behalf

of the contributors, or whatever you wish to call

the gentlemen who signed this agreement, and he

says that that was their understanding.

The Court: That letter is addressed to whom?

Mr. Dockweiler: "Board of Directors, Anaheim

National Bank."

The Court: Objection overruled and exception

noted.
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Q. By Mr. Dockweiler: As I understand your

testimony, Mr. Dolan, it was that such a letter had

been read to the [69] board?

A. Nothing in there—yes ; there is, too. Impair-

ment of capital was caused by the depreciation in

the bond account.

Q. Well, I want as a preliminary question to ask

whether or not that letter was read to the board?

A. Oh, yes. The record shows that,

Q. And whether or not at the same meeting you,

as president of the bank, were instructed to make a

reply to the Comptroller's office, and in that connec-

tion I would invite your attention to the last para-

graph of the minutes.

A. "Letter from the Treasury Department

addressed to the Board of Directors of Ana-

heim First National Bank, dated July 2, 1930,

was read and president instructed to reply to

this letter, copy of which reply is being"

Mr. Montgomery : I think, your Honor, in order

that your Honor may get this with an understand-

ing in mind, that counsel shall state what the whole

transaction was there, because it was a different

transaction than this particular one.

Mr. Dockweiler: Well, but it was the general

question of repairing the impaired financial struc-

lire of the bank, your Honor. Whether there was

—

The Court: You have stated the letter was of
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information as to certain ways only in which it

could be repaired.

Mr. Montgomery: No. They already had put up

certain notes. There was a transaction already

pending. [70]

Mr. Dockweiler: And we say, your Honor, it

would show the state of mind of the witness.

The Court: Yes; let the witness explain it. He

is well posted.

Mr. Dockweiler: Yes.

Q. And that is the copy of the letter in reply,

Mr. Dolan A. Yes.

Q. that is attached to the minutes, dated

July 17, 1930, addressed to E. H. Gough, Deputy

Comptroller, and I assume was signed by yourself

as president? A. Yes.

Q. I see there is no imprint of your signature'?

A. No. That is just a copy of the letter.

Q. But that is the letter which you sent as

president? A. Yes, sir.

Mr. Dockweiler: At this time defendant intro-

duces as defendants' exhibit

The Clerk: F.

Mr. Dockweiler: F, a. copy of this same

letter of July 2, 1930, addressed by E. H. Gough,

Deputy Comptroller, to Board of Directors, Ana-

heim First National Bank; and I will ask opposing

counsel whether it will be agreeable to introduce

the copy.
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Mr. Montgomery : It is agreeable to introduce

the copy, and we will make the objection that it

relates to an entirely [71] different transaction and

has no bearing upon the issues of this case, imma-

terial and irrelevant.

The Court: The objection will be saved and ex-

ception noted, and we will see what we make out

of it.

DEFENDANT'S EXHIBIT F

Copy

Tr-NKW-12 S-10228

(Seal)

Comptroller of the Currency Treasury Department

Washington

Address reply to July 2, 1930

"Comptroller of the Currency"

Board of Directors,

Anaheim National Bank,

Anaheim, California.

Dear Sirs:

Receipt is acknowledged of the President's letter

of June 11, advising that a contribution of $30,000

has been made by certain stockholders and that that

amount, together with $10,000 from undivided

profits, has been set up as a reserve against the

depreciation in your bond account which, according

to a recent appraisal, is said to amount to $39,076.

The report of an examination of the bank, com-
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pleted on February 7 by National Bank Examiner

E. Foster Lamm, showed depreciation of $59,991.88.

It would appear, therefore, that between the date of

Mr. Lamm's examination and the date the Presi-

dent's letter was written there was an increase of

approximately $20,000 in the value of the securities

owned by the hank. The depreciation shown in the

examiner's report, when other losses of nominal

amount were considered, showed an impairment of

the bank's capital of $39,523.54. If the market value

of the securities has increased by $20,000, the im-

pairment of capital has as a result been reduced to

approximately $20,000 and the contribution of

$30,000 referred to in the President's letter of June

11 was sufficient if properly made to provide for

the remaining impairment and in addition furnish

undivided profits of approximately $10,000.

From the resolution, a copy of which was incor-

porated in the President's letter, it does not appear

that the contribution was made under such terms

and conditions as to provide for the impairment,

It appears on the contrary that those who supplied

the funds for the " contribution" are to be reim-

bursed out of the earnings of the bank. If the under-

standing is that the "contributors" are to be reim-

bursed by the bank, there has merely been a substi-

tution of sound assets for losses and a correspond-

ing increase 1 in liabilities so that the difference be-

tween the value of sound assets and the amount of
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liabilities is not different from what it was before

the funds were paid into the bank. It is then the

position of this office that the impairment of capital,

shown in the examiner's report, still exists with such

changes as may be warranted by changes in the

values of assets.

An impaired capital may be restored in the man-

ner prescribed by Section 5205 involving an assess-

ment of the stock. If restoration of the capital in

the manner provided by that section is not desired,

restoration may be accomplished through voluntary

and unconditional contributions to the bank, or by

the purchase for cash of the assets estimated by the

examiner as losses. Contributions of cash or pur-

chases of assets to eliminate an impairment of capi-

tal must, however, be unconditional and there must

be no obligation on the part of the bank to repay

the contribution or to repurchase the assets should

they prove uncollectible.

If in your case the impairment is provided for by

voluntary and unconditional contributions, or by

purchase of the assets classified as losses, and the

contributions are made or the assets purchased by

only a part of the shareholders, it is not unreason-

able that the latter expect reimbursement in pro-

portion to their holdings from shareholders who

have not contributed. Any arrangement involving

future payments by stockholders who do not con-

tribute, must, however, be made with the non-con-
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tributing stockholders, themselves, and not with the

bank.

Yon are advised, therefore, that unless advice is

received shortly that the '" contributions" referred

to in the President's letter of June 11 have been

voluntarily made without any conditions whatever

as to repayment by the bank, the losses shown in the

examiner's report will not be regarded as having

been provided for.

A reply to this letter is requested at an early date,

forwarding copies of your communication to Chief

National Bank Examiner T. E. Harris, 1103 Alex-

ander Building, San Francisco, California, and to

National Bank Examiner R. Foster Lamm, 1124

North Olive Street, Santa Ana, California.

Yours very truly,

(Signed) E. H. GOUGH
Deputy Comptroller

Mr. Dockweiler: Defendant introduces as De-

fendants' Exhibit G the reply of Mr. W. A. Dolan,

as president of the bank, to E. H. Gough, Deputy

Comptroller, under date of July 17, 1930 ; and I will

ask opposing counsel whether it will be stipulated

that the copy may be introduced in evidence.
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DEFENDANT'S EXHIBIT G

Copy

July 17, 1930

Mr. E. H. Gough, Deputy Comptroller,

Treasury Dept.,

Washington, D. C.

Dear Sir:

Your favor of July 2, 1930, addressed to the Board

of Directors of the Anaheim National Bank, was

received.

In reply to your letter will say that under date

of July 16, 1930, the following agreement was signed

by the stockholders of this bank who contributed

the sum of $30,000, which amount was placed in a

reserve account for depreciation of bonds:

The undersigned stockholders of the Anaheim Na-

tional Bank, having contributed the sum of $30,000,

which amount was placed in a reserve account with

said bank for the purpose of covering a partial

depreciation in the Bond Account of said Bank,

have made said contribution with the understanding

that we have purchased the depreciation in the

Bond Account and do not hold the bank responsible

for repayment of above amount.

We are mailing a copy of this letter to T. E.

Harris, Chief National Bank Examiner, San Fran-

cisco, and also, a copy to National Bank Examiner,

R. Foster Lamm, at Santa Ana, California.
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Trusting that our action in this matter will now

be satisfactory and meet with the approval of your

office, I remain.

Yours respectfully,

President

WAD/DB

Mr. Montgomery: Yes; on the same basis as the

other letter. Now, Mr. Lamm is here. May we in-

terrupt the proceedings and call Mr. Lamm?
The Court: Yes. [72]

R. FOSTER LAMM,

called as a witness on behalf of plaintiffs, being first

duly sworn, was examined and testified as follows:

The Clerk : Will you state your name ?

A. R. Foster Lamm, L-a-m-m.

Direct Examination

Q. By Mr. Montgomery: Mr. Lamm, in 1930

and 1931 what wTas your business or occupation 1

?

A. Until September, 1931, I was a National

Bank Examiner.

Q. And as such National Bank Examiner did

you have anything to do with the First National

Bank of Anaheim with respect to an impairment

of their capital?
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A. Not in 1930, I don't think.

Q. In 1931, then?

A. Not in 1931. It probably would be in 1928

or '29, as I recollect.

Mr. Montgomery : If I may have just a moment
here, your Honor.

Q. May I show you, Mr. Lamm, the letter which

has just been introduced in evidence of July 2,

1930, and ask you if you will refresh your recollec-

tion by reading that letter? And then there is an

earlier one also, in April.

Mr. Dockweiler: Mr. Montgomery, may I ask

from what minutes is he reading now ? [73]

Mr. Montgomery: He is reading that last letter

that you put in.

Mr. Dockweiler : 1930.

Mr. Montgomery: 1930.

A. My last examination of the bank must have

been February the 7th, 1930.

Q. Were the dealings that you had then with the

bank relating to this impairment of capital on or

about that time? A. It must have been.

Q. Do you recall their putting up $30,000 of

notes?

A. I do not recall the exact amount ; no.

Q. Well, do you recall, the transaction that is

referred to in the letter there, or there being such

a transaction ?

A. Judge, I don't recall this transaction. I will

tell you why if you want to know.
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Q. Yes.

A. I left the district, you see, did not go backl^

after my examination, if I remember correctly.

Q. I see. But you do recall

A. I recall the original transaction; yes.

Q. Now, that is what I am getting at.

A. But not these particular notes.

Q. Some time in 1930, then? A. Yes, sir.

[74]

Q. You took up with the board of directors the

matter of making up the deficiency?

A. At the time of the examination
;
yes, sir.

Q. Now, what did you tell them at that time as

to a method by which they could handle the matter?

Q. By the Court: You mean the examination

of February 7, 1930, which you said was your last

one?

A. Yes, sir. As I recollect the whole thing, we

held a board meeting, called a board meeting fol-

lowing the completion of the examination. What

the figures were of the losses I don't remember. We
discussed ways and means to restore the capital im-

pairment. We discussed the possible effect of an

assessment, and finally talked about a contribution.

The question was raised at that time, if the direc-

tors contributed money to the bank would there be

any chance of them getting it back again. We de-

vised a scheme whereby if they contributed to the

bank what they would do would be to actually buy

the depreciation of the bond account. That would
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give them a possibility of return of the money that

they put in the surplus account or undivided profit

account.

Q. By Mr. Montgomery: And when you spoke

of "buying the depreciation" was that a phrase that

you coined, or is that common?

A. Well, "buying the depreciation" was some-

thing new. You could always restore the capital of

a bank by buying its bad assets. [75]

Q. Have you anything further you could add, or

is that all you recall of the transaction?

A. I think that was agreed to and I left them to

raise the money,

Mr. Montgomery : Cross-examine.

Cross Examination

Q. By Mr. Dockweiler: Mr. Lamm?
A. Yes, sir.

Q. How long had you been a bank examiner in

the year 1930 at the time that you examined for the

last time this Anaheim First National Bank?

A. I went in the service in 1921, I believe it was.

Q. 1921. And you say you attended a directors'

meeting in early 1930 after your examination of

February of 1930, at which the formula for repair-

ing the impaired capital was discussed, is that

right ? A. Yes, sir.

Q. Now, do I understand that the last examina-

tion that you made of this bank was in 1930 I

A. Well, I think it was.



96 L. F. Kelly, et al. vs.

(Testimony of R. Foster Lamm.)

Q. Well, so far as you can recall, it was this

February, 1930? A. Yes.

Q. So your discussions with the gentlemen whd

are either officers or members of the board of direc-

tors of the [76] bank were discussions with refer-

ence to repairing the impaired capital as it stood

following your examination in February of 1930?

A. That would be right.

Q. Yes, sir. You were not consulted, of course,

with reference to any further repair of the impaired

capital in June, 1931, were you?

A. No ; I don't—no ; I could not.

Q. As a matter of fact, had Mr. Waldron suc-

ceeded 3
rou as Examiner for that district ?

A. Yes, sir.

Q. Probably some time in 1930 ?

A. It seems to me it was along in the fall of

1930 I left the district, maybe early summer.

Q. For the purpose of refreshing your recollec-

tion, I will show you what lias been introduced into

evidence here merely by copy, but for the purpose

of refreshing your recollection probably you could

do better with the original. This is the original of

what has been introduced into evidence as Plain-

tiffs' Exhibit No. 4. And I will ask you whether or

not that document was ever exhibited to you or your

advice asked upon it? And, for the purposes of

your testimony, I will state what I understand to

be the substance of the evidence, namely, that that

is the arrangement which, in June, 1931, was en-
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terecl into between these various contributors for

raising about $115,000 to [77] repair the impaired

capital.

A. Mr. Dockweiler, I don't think J was there in

June, 1930.

Q. But this particular Exhibit No. 4 was never

referred to you for your advice or consultation

afterwards? A. Not to my recollection.

Q. Not to your recollection. So your transac-

tions with the bank, so far as Examiner was con-

cerned, were terminated some time in 1930, and the

best that you can figure at this time is in the spring

of 1930?

A. Let me see; June, 1930. I think I left the

district along in the middle of 1930.

Q. Yes. By the way, I show you for the pur-

pose of fixing a time in your mind when you dis-

continued your examination of this bank in the

capacity of Examiner for the district—I show you

the original copy which has been introduced as De-

fendant's Exhibit F, being a letter dated July 2,

1930, from the Deputy Comptroller to the Board of

Directors of the bank. Was that ever discussed with

you by Mr. Dolan as president, or any other officer

or director of the bank?

A. Mr. Dockweiler, I could not remember

whether it was or not. It might have been pos-

sible T received copies of this letter, and it might

been Mr. Dolan came over there to Santa Ann

went over to Fullerton or Anaheim and talked

it \-er. [78]
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Q. Do you think your mind would be refreshed

if you would read, say, the fourth paragraph ofl

that letter and the fifth paragraph?

A. No. That brings back no recollection. Those

are more or less stereotyped paragraphs.
,

Q. Stereotyped. In other words, they represent •

the policy A. Of the department.

Q. —of the Comptroller's office; and would you,
j

if you wanted to state the policy of the Comp-jl

troller's office, find it reflected in the words in para-,

graph 4 of this July 2, 1930, letter 1

Mr. Montgomery: I object to that as calling for,

a conclusion of the witness.

The Court: Objection sustained to that.

Q. By Mr. Dockweiler: But that paragraph,

as you say, does represent the policy, a stereotyped

expression % A. Yes, sir.

Mr. Montgomery: We make the same objection.

It is the same question.

Mr. Dockweiler: It is rather to minimize the

examination of the gentleman, because I want to go,

into the point of the ways of repairing impaired,

capital. And if he states that that is a stereotyped

expression of what would be sent to banks

The Court: If he could state that that was the

[79] general instruction or advice with which he

was familiar, he may state it.

Mr. Dockweiler: Yes; using the Judge's words

as my question'? A. Yes, sir.

Q. Now, you say that it was one of the cus-
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i ternary methods of repairing impaired capital for

anyone interested in the bank, like stockholders or

;
directors or officers, buying bad assets'?

A. That is correct.

Q. Yes. Now, in your experience as a bank ex-

aminer, commencing with 1921 and ending in 1930,

I take it, at least with reference to this bank

A. '31, I think.

Q. —
'31, did it ever come to your attention that

the capital, the impaired capital of a national bank

was ever repaired by any such method as the

method contemplated by this arrangement, namely,

buying the depreciated bond account? A. Yes.

Q. In what banks'?

A. First National Bank of Huntington Beach.

Q. Was that within your jurisdiction?

A. Yes, sir.

Q. Who suggested that to that national bank?

A. I think I did. [80]

Q. You did. Now, isn't it a fact, Mr. Lamm,

that this is your own idea, and whatever merit or

demerit attaches to it as a formula for repairing

the impaired capital of a bank is your own 1

A. I think maybe I claim it.

Q. You would claim it. Do you know whether

or not as a matter of policy of the Treasury Depart-

ment that was one of the recognized methods'?

Mr. Montgomery: I object to that as calling for

a conclusion of the witness.
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The Court: No. He can state whether he lias

ever had the approval of the department in his

written reports as to any such plan.

Q. By Mr. Dockweiler : Yes. Using the Judge 's

words in my question, what would your answer be*?

A. Well, I would have to say that they did not

disapprove it when it worked.

Q. They did not disapprove it. Did you ever

specifically set it before them and ask for their ap-

proval or disapproval"?

A. Only as an accomplished fact.

Q. Only as an accomplished fact, and that with

reference to what?

A. First National Bank of Huntington Beach.

Q. Yes. And when was that submitted to the

department? [81] A. Oh

Q. In what year?

A. Probably 1929, I imagine.

Q. 1929. Did you ever have an answer from the

Comptroller's office as to that being a proper

method of repairing impaired capital?

A. I never.

Q. No answer one way or the other ?

A. I do not remember that there was.

Q. How would you carry such an item in the

books of the bank?

Mr. Montgomery: I object to that as not proper

cross examination.

Mr. Dockweiler : If it is a question of a method,

your Honor, and as to the soundness of the method,

and this gentleman was a bank examiner
!i
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The Court: Q. In the instance that you have

piven was it entered on the records of the bank?

A. Yes, sir ; it had to be.

Q. By Mr. Dockweiler: How was it entered?

A. The bond was charged down and the un-

divided profits to the new carrying value.

Q. To its carrying value ?

A. Yes, sir. That would deplete the undivided

profits account first, and then your surplus, and

then into the capital. Before it gets into the capital

jrhe [82] contribution goes into the undivided profit

account and restores the undivided profit account.

|[n other words, they buy the charged-off assets.

Q. But the bonds are, of course

A. (Interrupting) : Makes the recovery out of

the return of the charged-off assets.

Q. But the bonds are upon the books of the

Dank, bonds of the bank, are they not, assets of the

>ank ? A. Yes ; at a carrying figure.

Q. At a carrying figure. How about the interest

)D those bonds'?

A. And that is generally turned into a matter

)f dispute.

Q. That turns into a matter of dispute. Under

.-our theory who would be entitled to the interest on

§100,000 worth of such bonds that were upon the

ooks of the bank and upon the statements issued

o the public, as bonds'?

A. Well, it could be prorated, you know. That

vould be easy. That is a matter of mathematics. I

Ion 't recollect we ever got into it that far.
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Q. Suppose there appeared on the books of the

bank $115,000 worth of bonds; how would you ex-

press in the bank statements that those bonds bore

no interest that was payable to the bank; that the

interest had been cut off and any interest and ap-

preciation would go to third parties'?

A. It would not be expressed that way. The

bank [83] would be carrying the bonds at its book

figure. They might be worth more and they might

be worth less.

Q. In reference to this Anaheim First National

Bank, did you ever during the course of your exam-

ination period suggest that method and have the

gentlemen during the course of your examination

period carry it out in any bond depreciation repair-

ment that they made, that is, with reference to this

particular bank?

The Witness : May I hear that question again ?

Q. May I reframe my question? That looks a

little complicated. At any time during your exam-

ination period of this bank was there ever this

method put into practice ?

A. You mean were the entries actually made?

Q. Well, was this repairing of impaired capital

by buying bond depreciation of Anaheim First Na-

tional Bank ever put in practice on any occasion

during the period of your examining the bank?

A. Mr. Dockweiler, I do not remember because

I passed on out of that picture. It was not done

immediately after my examination. I have a faint
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Recollection, and I am not sure of this, of the bank
getting- an official notice of impairment of capital,

[but I am not sure about that.

Q. And, as I understand, this method is your
own method and your experience in it is limited to

'the one bank, the First National of Newport?

A. Yes, sir. [84]

The Court: I thought you said the Huntington

peach. Did you say "the Huntington Beach"?

A. Yes, sir.

Mr. Dockweiler: That is all. No further cross

Examination.

Q. By the Court: Was that bank liquidated or

restored ?

A. That bank later merged into a state bank, if

t remember correctly. At the time, this capital was

restored and it operated along.

Redirect Examination

Q. By Mr. Montgomery: In order to perhaps

fix a little more definitely, let me show you a letter

Prom the Treasury Department of April 23, 1930,

to Mr. William A. Dolan, president, Anaheim First

National Bank, and see if that letter would refresh

your recollection as to dates.

(Witness examining paper.)

Q. Now, the question is : Would it be after that

etter that you gave the advice to them about re-

storing the impaired capital by buying the depre-

ciation?
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A. Judge Montgomery, I have a recollection—it

may be faulty—of holding a board meeting imme-

diately after the examination; and the date of this

examination, according to the first letter, was Feb-

ruary the 7th.

Q. Yes. And this gives the same date, I believe,

[85]

A. Well, then, it would be before that letter,

you see, that I held the meeting.

Q. You say this letter speaks of your examina-

tion completed on February 7th ?

A. Yes, sir. It was always customary to hold

your meeting immediately after you completed your

examination.

Mr. Montgomery: May I just have a moment to

see if there is something in the minutes here? I

might say that I examined the minutes and I do
,

j

not find any note of Mr. Lamm being present at a

stockholders' meeting; but I do find mention of in-

creasing the capital stock. That was the first plan,

apparently. That is all.

Mr. Dockweiler: That was the first plan.

Mr. Montgomery: That was the first plan. That

is all, Mr. Lamm.
Mr. Dockweiler: That is all.

Mr. Montgomery: It is agreeable that Mr.

Lamm be excused?

Mr. Dockweiler: It is agreeable to us. [86]
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WILLIAM A. DOLAN,
recalled.

Cross Examination resumed.

Mr. Dockweiler: Will the reporter be good

[enough to read the last two or three questions and

answers of Mr. Dolan's cross examination, just so

I can pick up the thread?

(Record read by the reported as requested.)

Mr. Dockweiler: Because we consider them im-

portant, your Honor, I would like to read those

letters to your Honor for the orderly procedure;

and if it is agreeable to opposing counsel, the re-

porter need not take them down because they are

already introduced.

(Mr. Dockweiler thereupon read Defendants' Ex-

hibits F and G.)

Mr. Montgomery : I think, your Honor, that you

should have before you the resolution that is re-

ferred to in that letter, and with counsel's consent

E will read it, from the meeting of the 29th day of

May, 1930.

"It was moved by J. J. Dwyer, and seconded

by Fred C. Riinpau and carried, that a reserve

fund be created by voluntary contribution of

stockholders to offset depreciation in bond ac-

count, and that stockholders contributing will

be reimbursed from said reserve fund which

shall be built up by appreciation in the bond

account or by any other earnings in the bank."

[87]
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Mr. Dockweiler: That was prior to the sending

of that letter, was it not %

Mr. Montgomery: Yes; that was prior, and it is

referred to in the letter as being the basis of the

contributions, so-called.

Mr. Dockweiler: Let me see; what is the date

of that meeting %

Mr. Purpus: May 29, 1930.

Mr. Dockweiler: That was in 1930, a year before

the arrangement of June, 1931.

Q. Now, this letter of the Comptroller's office,

I take it, remained in the files of the bank and was

incorporated into the minutes of the meetings of

the board, that is, into the minute book itself, as we

find it here in court? A. As far as I know.

Q. Are you able to tell by looking at the orig-

inal of this June, 1931, arrangement which has been

introduced by copy as Plaintiffs' Exhibit No. 4,

when the various contributions were paid ?

A. No way to tell by this.

Q. I will ask you whether or not these facts

which appear after certain names, like "10-16-32,

10-7-32," and there must be 10 or 12 of them

—

whether that refreshes your recollection as to when

the contributions were made or payments made

under that arrangement 1

?

Mr. Montgomery: Well, the pleadings, I think

admit [88] the contribution. Oh, you are getting

dates %

Mr. Dockweiler : Just the time, that is all.

Hi'
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Mr. Montgomery: Getting the dates; I get you.

A. That is when the notes were paid from these

pifferent contributions.

Q. By Mr. Dockweiler: In other words, cash

pas given by some contributors'? A. Yes.

Q. And notes by a number of others, and you

pay the notes were paid in 1932, part of them would

foii say from that original?

A. I think so
;
yes.

Q. Then that would be, if I follow it

Mr. Montgomery: Pardon me. May I make the

abjection that I don't think this witness knows.

Mr. Dockweiler: Well, if he does know I just

want to ascertain.

A. I am not certain about those notations.

Q. You are not certain? A. No.

Q. Could you tell in whose handwriting they

are? A. It looks like my handwriting.

Q. It looks like your handwriting. Well, that

recalls nothing, however, to you. Isn't it a fact that

there were a number who paid or made their con-

tributions by notes and the Comptroller's office ob-

jected to the note [89] feature and insisted that the

lotes be paid?

A. I don't remember that. The Comptroller

isked, I think—wanted to know how many notes

hat had been paid since the arrangement had been

made and wanted a list of those that were not paid.

Mr. Montgomery: Your Honor, we are agreed

o introduce the original and withdraw the copy.
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The Clerk: Of Exhibit 4?

Mr. Montgomery: Of Exhibit 4. No; not 4,

is it?

The Clerk : Yes ; Plaintiffs' 4.

Mr. Montgomery: Oh, yes; this is Plaintiffs' 4.

Q. By Mr. Dockweiler: Mr. Dolan, you knew

during all of this time that you had actually an

impaired capital and that the Comptroller by re-

peated letters stated that contributions must be vol-

untary and without expectation of reimbursement,

did you not?

A. That was mentioned after we purchased the

bond depreciation.

Q. Now, in 1930, which was a year before you

purchased the bond depreciation and which wras the

last time prior to June of 1931 when you had

trouble with the bank—and I am referring to the

trouble of 1930.

A. What trouble are you referring to ?

Q. In 1930 you had to make good some impaired

capital. A. Bond depreciation was all.

Q. And then you had this letter of July 2, 1930,

from [90] the Comptroller's office stating just how

voluntarily and without expectation of reimburse-

ment the contributions had to be.

A. What is the question, please?

Q. Well, the question is: Didn't you during

1930 and during 1931 know that the Comptroller

required that all contributions to repair impaired
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capital had to be voluntary and without expecta-

tion of reimbursement'?

Mr. Montgomery: I object to that as calling for

a conclusion of the witness and as argumentative.

We have the letters here. They speak for them-

selves.

The Court : Objection sustained.

Q. By Mr. Dockweiler: Now, this was a rela-

tively small bank, I take it, a bank in Anaheim that

had how many officers and clerks and operatives

—

probably 15? A. Something like that.

Q. 15. And no branches, of course?

A. No.

Q. And you were in direct charge in 1930, in

1931 and 1932 and up into 1933 until the Receiver

took it over in 1934, in charge of that bank your-

self? A. Yes.

Q. And the files were accessible to you at all

times % A. Yes.

Q. And you would say that you were familiar

with the files of the bank, would you not? [91]

A. Yes.

Q. Now, do I understand that Mr. Waldron ap-

proved this method of buying the bond deprecia-

tion ? A. Yes.

Q. Did he attend a directors' meeting in that

connection ? A. Yes.

Q. Do you remember when the meeting was

held?
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A. Right after his examination. I don't remem-

ber the date.

Q. Had you previous to the meeting discussed

this method with him ?

A. We discussed it with him at the meeting.

Q. At the meeting? A. Yes.

Q. Do you remember what words were said to

him and what words he said with reference to that

matter?

A. It would be impossible to remember all that

was said.

Q. Well, the substance of them, Mr. Dolan?

A. The best of my recollection is that the matter

was discussed regarding the depreciation in the bond

account, for this reason: We had over $400,000

worth of bonds. One point up or down represented

$4,000. In a week's tune those bonds would depre-

ciate or appreciate 5, 10, 15, 20 to 30 thousand dol-

lars. It all depended [92] on the time we were

examined. If we were examined on a certain day

those bonds would be up $30,000 ; if we happened to

be examined another day at another time we would

be worth $20,000 less. It was all an estimated de-

preciation. Of course, Mr. Waldron felt as we did

at that time, that we had hit the bottom and when

we put up this amount our troubles would be over.

The depreciation, or the amount that was put up

was more than the amount that they figured the

impairment of the capital. The Comptroller at the

time, or the Bank Examiner figured something like
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$90,000 impairment. We put up $115,000. So that

is the way it was just on that bond business, up

and down.

Q. Now, that difference between $90,000 and

,$115,000, didn't that have something to do with re-

;

tiring some notes that were not considered very

I good ?

A. No. That was all bond depreciation.

Q. In substance, then, what was said to Mr.

Waldron and in what way did you approach the

question of asking for his approval or his expres-

sion of doubt 1

?

A. Why, thei record will show there. I wrote to

the Comptroller that he had approved the matter.

I could refresh nry memory on that point.

Q. You are referring to a letter sent in what

month? A. July 22nd, I think it was, 1931.

Mr. Purpus: June.

A. June. [93]

Mr. Dockweiler: June, 1931.

Q. And you recall that later you received a

reply from the Comptroller's office to this June let-

ter dated the 24th?

A. I think I answered that this morning,

didn't I?

Q. Well, I will show you a letter dated August

20th, addressed by Deputy Comptroller to the

Board of Directors.

A. August 20th what year ?

Q. August 20, 193L
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And may I, your Honor, at this time, as I wan|

to put a question to Mr. Dolan, read that letter so

as to give your Honor the background, without the

necessity of the reporter taking down the words

because the letter has already been introduced in

evidence %

The Court : Very well.

(Whereupon Mr. Dockweiler read Defendants'

Exhibit A.)

Q. Now, you never wrote to the Comptroller that

your understanding was otherwise than that these

were to be voluntary contributions without expec-

tation of reimbursement, did you?

Mr. Montgomery: I object to that question as

calling for a conclusion of the witness.

Q. By Mr. Dockweiler: Well, I will ask

whether he ever sent a letter to the Comptroller

stating to the Comptroller, in substance and effect,

that, "No, Mr. Comptroller, you are mistaken; we

expect reimbursement and [94] these are not con-

tributions'"?

Mr. Montgomery: I object to that as not the

best evidence. We have the letters in evidence.

There is no use of arguing it.

Mr. Dockweiler: I don't know whether we have

all the evidence. He could state as a fact whether

he did ever send such a letter.

Mr. Montgomery: You may ask him if there

were any other letters, then.

\
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Q. By Mr. Dockweiler: Were there any other

letters, Mr. Dolan, than the letters we have adduced

so far, touching your informing the Comptroller's

office of what the plan was and. what your under-

standing was and the understanding of the board

as to contributors'?

Mr. Montgomery: And I object to that, without

showing that all the parties who are plaintiff here

had knowledge of the situation and knowledge of

these letters, and were put to an election or other-

wise that they should notify the Comptroller.

Mr. Dockweiler: But, your Honor, this gentle-

man was president of the bank and as such ob-

viously in respect to these matters

Q. By the Court: You have seen the various

letters that they have here. Were there any other

letters that you wrote to the Comptroller's office

that you now recall 1

A. Your Honor, it says in this letter: "You are

[95] requested to attach to your reply a copy of

your daily statement," etc. But they don't have the

reply to this letter here, so I must have written a

reply. To the best of my recollection, I always re-

plied to those letters.

Mr. Montgomery: Exhibit B is a reply.

The Witness: He just read this one letter. He

didn't read the reply.

Mr. Dockweiler: All right. Then, September

8th, Exhibit B.

Mr. Chipkin : Here it is.
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Q. By Mr. Dockweiler: I show you Exhibit B
and ask whether you sent any other reply than this

one that is marked Exhibit B and dated September
I

8th, and refers specifically to this August 20th

letter.

A. This was his reply to this, then. August 20,

1931, so that is a reply to this letter.

Q. Yes. So, then, that is dated—that copy of

yours to the Comptroller is dated September 8th,

isn't if? A. Yes.

Q. Then you received in reply to that from the

Comptroller

(Counsel looking for exhibits.)

Q. After your September 8th letter to the

Comptroller you received, I take it, a reply; and

I am asking whether or not this letter of October

30th to the board from the Comptroller and ad-

mitted into evidence as Exhibit D is not [96] the

reply of the Comptroller to that, inviting your at-

tention to the first line in which he refers to your

letter? A. Correct.

Q. And in which he says: " Referring to the

president's letter of September 8th, and particu-

larly that portion regarding the depreciation of

your bond account," describing the amounts and

so on, then added: "It should be clearly understood

by all parties concerned that these contributions are

voluntary and unconditionally made, with no expec-

tation of reimbursement from the profits or earn-

ings of the bank." Did you ever, so far as you

if
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know, make any other reply to that letter, Mi*.

Dolan, than what we now have in the records?

A. That is the only letter.

Q. And you never sent any reply to the Comp-
troller, saying that he was under a misapprehension

if he thought that they were voluntary and not

'made with expectation of reimbursement?

A. I stated the facts, that we put up the money,

the understanding we had. That was all I could do.

Q. Did you know as a bank president that if

that impairment had not been met in a satisfactory

kvay that the Comptroller could have put a receiver

In charge and liquidated the bank ?

A. That is not mentioned in that section in the

letter.

Q. What did you say?

A. Nothing of that kind has been mentioned in

any of [97] those letters.

Q. Nothing of the kind has been mentioned in

my of the letters, you say. But you knew from

rour previous advice from the Bank Examiner that

it had to be cured and had to be cured satisfactorily,

3lse the Comptroller would close down the bank?

A. No. A lot of banks had quite a lot of depre-

cation in their bond accounts along those times and

hey were trying to get along without having any

rouble, and a lot of them did get by.

Q. You think that the Comptroller would have

et this bank go if he had known the true circum-

stances of the arrangement of June, 3931?
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A. He let it go until 1934.

Q. He did? A. Yes, sir.

Q. But was he ever informed by you that what

he stated in this

A. The only information he has is those letters.

Every letter I wrote to him I stated that the money

was put up to purchase the bond depreciation. Why
didn't he close it*? He was satisfied.

Q. But you made no reply to that letter wherein

he states it must be

Mr. Montgomery: I object to that question as
,

having been asked and answered. [98]

Mr. Dockweiler: If he will just say that he did

not make any reply to that or explain to him.

A. I could not tell without looking at the files.

Q. So far as your recollection goes ?

Mr. Montgomery : That is immaterial.

The Court : He can examine his files if you wish

him to.

The Witness: The Receiver has all the files,

Judge.

The Court : I see.

Q. By Mr. Dockweiler: And these contribu-

tions in June of 1931 were made in order to keep

the bank open, were they not, when the Examiner

was pressing you to cure that depreciation?

A. No; nothing said about closing the bank at

all : to cure the depreciation in the bond account.

Q. It is a fact, too, isn't it, just for the purposes

of the record and to clarify that point, that all of

'
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hese payments were not actually completed in

[Tune, but some of them were represented by notes,

pd then 18 other people had to be interviewed

lifter June 17th, and, as a matter of fact, payments

>n account of that bond depreciation arrangement

',)f June, 1931, were made in 1932?

A. No : that is not correct.

Q. None of them were made in 1932 ?

A. The payments had nothing to do with that

putting up the money for the bond depreciation. A
ot of those [99] notes were sold to the Federal

Reserve Bank and we received the cash for them.

Q. Yes. Do you remember when the notes were

Bold, what part of the year?

A. No. The notes were all put in at the same

rime the cash was entered up. When the cash was

filtered on the books the notes were entered. The

notes might not have been paid for six months, a

(/ear, or maybe two years after. They were carried

just the same as your note or anybody else's note.

Q. When you reported it to the Comptroller of

he Currency only a few of you gentlemen had on

July 17th actually subscribed; the biggest subscrip-

ions

Mr. Montgomery: Pardon me?

Q. By Mr. Dockweiler: Wasn't it a fact that

18 of these people had still to be contacted ?

A. No. That is a misunderstanding. We did

lot intend to contact any more people. The money
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had been put up. He is referring to the rest of the

stockholders.

Mr. Dockweiler: That is all.

A. Who were not contacted. We did not intend

to contact them. We contacted all the stockholders

we intended to contact.

Mr. Dockweiler: That is all. [100]

Redirect Examination

Q. By Mr. Montgomery: When did you and

your brother put up your cash, on what date?

A. What date?

Q. Yes.

A. Very shortly after we had that meeting. I

don't remember the exact date.

Q. Would it be July, 1931

1

A. Yes; July, 1931.

Q. And the other contributions which were cash

were put up at that same time? A. Yes.

Q. This $30,000 in notes that was put up, that

whole transaction was canceled, wasn't it?

A. Yes.

Q. And the notes were taken up out of the pro-

ceeds of this second A. Purchase.

Q. Purchase? A. Yes.

Q. And was any money put up on the $30,000

deal ? Did Mr. Kelly put up some which was repaid

to him?

A. No; that was just notes, all notes.

Q. All notes? A. Yes.

Q. And they were cancelled? [101]
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A. Yes.

Mr. Montgomery: That is all. Does your Honor
want to take the afternoon recess %

The Court: About 10 minutes, gentlemen.

(Short recess.)

Mr. Dockweiler: I think, Mr. Montgomery, you

said something this noon, as I recall, or one of your

colleagues, as to whether or not we would be pre-

pared to stipulate as to much of what these wit-

nesses would testify. And I don't know, if you feel

that you have a factual background, it may be that

we could minimize considerable of the court's time.

I think already the court has a fair idea of the

problem.

The Court: Yes.

Mr. Montgomery: I think this witness will be

very short, so I will ask her. [102]

MINNIE PALMER,

a plaintiff herein, called as a witness on behalf of

jplaintiffs, being first duly sworn, was examined and

testified as follows

:

The Clerk: Will you state your name?

A. Mrs. Minnie Palmer.

Direct Examination

Q. By Mr. Montgomery: And your name was

formerly Minnie Baxter? A. Correct.
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Q. I show you Plaintiffs' Exhibit No. 4, and call

your attention to the name ''Minnie Baxter" there.

A. Yes.

Q. I see a pencil annotation "Pd $850." Wat

that cash? A. It was.

Q. Contributed at the time (

A. Yes. And Mother paid $2,000.

Q. And your mother is Jennie Pomeroy?

A. Correct.

Q. And she paid $2,000 cash. And then the bal

ance of your account, $3,000, was

A. A note.

Q. a note which was paid later?

A. Yes. [103]

Q. So that you have contributed in full the-

amount of $3,850, and your mother $1,500 more,

making her total contribution $2,500?

A. Correct.

Q. I will ask you the circumstances of signing

this Exhibit 4.

A. Well, I was called in by Mr. Dolan and in

the presence of he and Mr. Tuffree this was given

to me and—Well, it states for itself what it is, and

I signed it.

Q. Is this the only paper that you signed or the

only arrangement or agreement which you had \

A. Yes.

spondence with the Comptroller of the Currency"?

tit:

to

%

hat
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A. I did not.

Mr. Montgomery: Cross-examine.

Mr. Dockweiler: May I ask opposing counsel

(whether my file is in their possession?

Mr. Montgomery: What is that?

Mr. Dockweiler: My file containing the com-

plaint?

Mr. Montgomery: No. I might ask one more

question.

Q. You never were paid back any of this money ?

A. None.

Q. Nor your mother? A. No. [104]

Cross Examination

Q. By Mr. Dockweiler: You are Mrs. Palmer,

formerly Minnie Baxter? A. Correct.

Q. And you signed this document that has been

introduced as Exhibit 4 under the name of "Minnie

Baxter" for $3,850? A. Correct,

Q. And did I understand your testimony to be

that you were not a director? A. I was not.

(
t
). And is another one of the signers a relative

of yours ? A. Just my mother.

Q. Who was that?

A. Mrs. Jennie I3omeroy.

Q. Mrs. Jennie Pomeroy? A. Yes.

Q. And she signed for $3,500. Now, both of you

paid your full cash? A. Yes, sir.

Q. Who obtained your signature and your

mother's, if you know?
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A. Mr. Tuffree and Mr. William Dolan.

Q. That was Mr. Tuffree who testified this

morning? A. Yes. [105]

Q. And Mr. William Dolan who has just con-

cluded his testimony ? A. Yes, sir.

Q. When did they first present the document to

you?

A. Well, I would say along about the first of

July.

Q. Yes; about the first of July. And which one

of the two? A. They were both there.

Q. Both there. And what did they say ?

A. Well, they gave me this and I wras supposed

to get it back. Of course, I wouldn't put $8,000 in

without getting it back.

Q. They said what, as nearly as you can recol-

lect ?

A. I can't remember the conversation.

Q. The substance?

A. All I can say that they expressed it as it

stands there, as near as I can tell you. I can't tell

you exactly what they said. They were buying the

depreciation of the bonds with the expectation of

getting it back.

Q. Did they ever tell you what would happen if

this was not signed up ?

A. Well, of course, we all considered we were
,

helping ourselves as well as the bank. We were

|

(

k

J

las
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stockholders and we were helping ourselves as well

as the bank.

Q. And you knew the bank's financial condition'?

A. I did not. I did not. I supposed it was

A-l. [106]

Q. A-l. They did not discuss with you that there

was any impairment of the

A. They did not.

Q. financial condition?

A. No; they did not.

Q. Didn't you ask any questions as to why you

should have to advance money to the bank?

A. No; I can't say that I did.

Q. You do know now that the bank's capital

was impaired at that time?

A. I found it out now; yes.

Q. When did you first find it out after signing

that document?

A. Well, I don't think I really felt very nervous

about it until after the Receiver came in. When it

was in the hands of the conservator I can't say I

really felt very much about it.

Q. Down through 1931 and through 1932?

A. I think it was through 1931 and through

1932. I won't be sure about the date.

Q. I think the record shows that it was in March

of 1933, just after the bank holiday. But in any

event, it would not be until that time that you had

any idea that the bank's capital was impaired?
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A. None whatever.

Q. Did you ever have any other discussions with

either [107] of these gentlemen or with any other|

officer or director of the bank subsequent to July

1st, namely, subsequent to this first conference at

which you signed the •

A. No; I did not.

Q. When did you pay your money?

A. I made the first payment, I think just at the

time the note was drawn up, and the other was prob-

ably made in—well, I made my final payments in

1934.

Q. In 1934 on this. How much do you think you

paid during the summer and autumn of 1931?

A. I don't think I paid only the original $850.

Q. Only $850? A. That is all.

Q. And then when did you pay after the $850?

For: instance, that was paid at what time ?

A. $850 at the time the note was drawn up.

Q. When was that?

A. That was in July.

Q. In July you actually paid $850?

A. I did.

Q. And then a note was given for the balance ?

A. Yes.

Q. When did you begin to pay off on the note?

A. I believe it was after Mr. Hogan came in.

Q. After Mr. Hogan came in. The same for your

mother? A. Yes. [108]
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Q. Each in identical situations, so far as that is

concerned'? A. Yes.

Q. With an eight hundred and some odd pay-

ment in July and note for the balance, on which

payments were not made until the Receiver came in?

A. I think that is correct.

Q. And this document, this June, 1931, signed

arrangement was never discussed ?

A. No; it was not.

Q. After the one time ? A. No ; it was not.

Q. That is, with officers of the bank or direc-

tors ? A. No.

Mr. Dockweiler: I think that is all.

Mr. Montgomery: Just a minute.

Redirect Examination

Q. By Mr. Montgomery: Who did you make

these payments on your note to %

A. The filial payments?

Q. Yes.

A. To Mr. Hogan after he became conservator

or Receiver.

Q. Did you pay the Reserve Bank at any time?

A. I paid interest into the R.F.C., but I don't

think [109] I paid them any principal. I am not

sure that I did. I don't think I did. But the prin-

cipal was all paid up after Mr. Hogan came in.

Mr. Montgomery: That is all. Call Mr. Del

liorgio. [110]
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M. DEL GIORGIO

a plaintiff herein, called as a witness on behalf of

plaintiffs, being first duly sworn, was examined and
Jg;

testifieo^ as follows

:

The Clerk : Will you state your name ?

A. M. Del Giorgio.

Direct Examination

Q. By Mr. Montgomery: I show you this Ex-

hibit 4, Mr. Del Giorgio. Is this your signature?

A. Yes.

Q. Will you state the circumstances of signing

that paper?

A. Well, they called me to the office—I was there

and the}7 called me in there and they tell me they

had to raise this capital on account of them bonds.
'

So they said they had to pay this, pay this money.

I told them I didn't have any money. They said

you don't have to have the money.

Q. You gave them a note ?'

A. So I gave them a note.

Q. Now, did you know anything about any cor-

respondence between the president of the bank and

the Comptroller'? A. No.

Q. None of that was discussed with you?

A. No.

Q. You are a stockholder only? [Ill]

A. A stockholder; yes.

Q. Did you ever discuss it with the officers of

the bank afterwards? A. No.

:

:

••
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Q. Is this all you know about it?

A. That is all I know. I know they had a few

names in there and I put my name in it.

Mr. Montgomery: Cross-examine.

Cross Examination

Q. By Mr. Dockweiler: Your name is Mr. Del

Giorgio? A. Del Giorgio.

Q. Mr. Del Giorgio, when was this document,

Plaintiffs' Exhibit No. 4, first shown to you by any

3meer or director of the bank?

A. Well, I was at the bank. They wrote me a

etter.

Q. Wrote you a letter. What did they say in the

etter? A. They said to call at the bank.

Q. To call at the bank. Do you remember in what

month that was of 1931? A. I don't remember.

Q. But it was in 1931 ? A. Yes, sir.

Q. Was it in the summer time? A. Yes.

[112]

Q. You would say shortly after June 18, 1931?

A. Something like that.

Q. So they wrote you a letter to come into the

3ank, and who saw you at the bank?

A. Mr. Dolan.

Q. Mr. Dolan.

A. And another director, I think Mr. Tuffree.

Q. Mr. Tuffree.

A. I think so. I don't know for sure.
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Q. And were they both together ?

A. Both together.

Q. And they both saw you in the bank?

A. Yes.

Q. And what did they say to you and what did

you say ten them?

A. Well, they tell me they have to raise some

money. And according to these bank—what it says,

the examination of the bank that examined the

bank, and they got to raise some money; and ac-

cording to these, all the stockholders had to raise

some money and raise $175 a share. So I told them

I didn't have any money. They said, "That is all

right." They said, "Sign the note." So I did sign

the note.

Q. Then, as I understand, they said to you that

the bank had to raise some money? A. Yes.

[113]

Q. Did they tell you for what reason?

A. Well, they just told me they had an examina-

tion of the bank.

Q. Have had an examination of the bank?

A. Yes; some examiner. Anyway, some kind of

an examiner, so they said, they told me they had

to raise some money.

Q. And that every stockholder had to pay $175

a share?

A. I don't know whether every stockholder paid

or not, but I know I went in there. I know some

didn't go in.
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Q. But in any event, you signed at that time,

that very day? A. That very day.

Q. For $875? A. Yes.

Q. And you did not pay any cash ? A. No.

Q. You made a note ? A. Yes.

Q. When did you begin paying on the note?

A. Well, I never did pay on the note.

Q. You never have paid?

A. The final assessment I paid up, the last.

Mr. Montgomery: He means the stockholders'

assessment.

Q. By Mr. Dockweiler : Oh, yes. The stockhold-

ers ' liability assessment? [114] A. Yes.

Q. But you have never paid on this note?

A. No.

Q. Anything on this note? A. No.

Mr. Dockweiler: That is all.

Mr. Montgomery: That is all. Call Mr. Kelly.

[115]

L. J. KELLY,

a plaintiff herein, called as a witness on behalf of

plaintiffs, being first duly sworn, was examined and

testified as follows:

The Clerk: Will you state your name?

A. L. J. Kelly.

Direct Examination

Q. By Mr. Montgomery: Mr. Kelly, were you

one of the directors of the First National Bank?



130 L. F. Kelly, et al. vs.

(Testimony of L. J. Kelly.)

A. Yes, sir ; in about '31.

Q. In 1931 at the time of this purchase of the

bond depreciation yon were on the board?

A. Yes, sir.

Q. Is this your signature on Exhibit 4 "L. J.

Kelly 4,900"? A. Yes, sir.

Q. Did you put up your note for that $4,900?

A. Yes, sir.

Q. And have since paid that note?

A. Yes. I mortgaged my ranch and paid it.

Q. And have you received any part of that back?

A. Not a cent.

Q. Now, did you know of any correspondence

with the Comptroller of the Currency with regard

to this particular transaction? [116]

A. Not until after they got our notes, a few

months afterwards before I ever heard of it.

Mr. Montgomery: Cross-examine.

Cross Examination

Q. By Mr. Dockweiler: Mr. Kelly, you were a

director of the bank in 1930, in June, 1930, were

you not?

A. I don't know. I know this business come up

just after I was elected. I don't know whether it

was 1930 or 1931.

Q. You have no recollection as to

A. No. I was a new director, the last one on. I

believe it is '31, because it was not long until the

Bank Examiner began talking about the deprecia-

tion.
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Q. You can recall the first directors' meeting

you attended, can you?

A. I believe it was at the annual meeting in '31,

in January or February.

Q. Now, Mr. Kelly, I show you the original

minute book which we have been using in the course

of examination of witnesses during this trial. And I

now point to the minutes of the directors' meeting

of September 17, 1931. Now, you were present at

that meeting, were you not? A. Yes, sir.

Q. At which was read this letter of August 20,

1931, from the Comptroller's office to the directors

of the bank, [117] and the president's reply, Mr.

Dolan's reply of September 8, 1931?

A. Well, I

Q. In that connection to refresh your memory,

refer to the last paragraph of the minutes of that

meeting. A. Well, I don't remember now.

Q. Well, do you think if it says that these two

letters were read that they were read at that time?

A. I don't know. I can't remember.

Q. You were present probably during tbe course

of the whole meeting?

A. I was supposed to be there. I didn't miss

very many of them.

Q. You didn't miss many. You have no independ-

ent recollection? A. I can't say right now.

Q. Taking the subsequent meeting of November

19, 1931, pointing to the minutes of that meeting, I
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will ask you to direct your attention to the last

paragraph and state whether or not you recall

whether that letter dated October 30, 1931, from the

Deputy Comptroller to the Board of Directors of

the bank was read at the meeting?

A. I remember some of those letters being

there. I just can't take that letter or a date. We
always said we would never do it.

Q. Referring to this letter of August 20, 1931,

[118] being the first of the Comptroller's letters

to wrhich I have referred, do you ever recall any

correspondence in which it would appear in words

to this effect: "Although you have been previously

advised in this regard this office wishes to bring to

your attention again at this time the fact that con-

tributions made to restore capital should be made

unconditionally and without expectation of reim-

bursement. Please advise in your reply to this letter

that you have the correct understanding in this re-

gard." Do you remember hearing any letter like

that?

A. Very often; but we never consented.

Q. Very often; but you never consented. And

then the later letter to which I referred, the Comp-

troller's October 30, 1931, letter, such a paragraph

as this do you remember: "It should be clearly

understood by all parties concerned that these con-

tributions are voluntary and unconditionally made,

with no expectation of reimbursement from the
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profits or earnings of the bank." Do you recall

that? A. We had the letters there.

Q. Now, you say that when you signed this June

arrangement you did not pay cash?

A. I paid a note.

Q. Oh, you gave a note? A. T gave a note.

Q. Gave a note and no cash ? [119]

A. Yes, sir.

Q. Your amount was $4,900, is that right?

A. Yes, sir.

Q. And you gave a note for $4,900. When did

you begin to pay off on that note?

A. When Mr. Hogan came.

Q. That would be after 1934?

A. 1934. I mortgaged my ranch and paid it.

Q. And that has been since 1934? A. Yes.

Q. Following those letters from the Comptrol-

ler's office in 1931, did you ever make any effort

to, we will say, reestablish the status quo or let the

Comptroller know that you were operating on a

theory that you were going to get your money back

out of the appreciation in the bond account?

A. I don't get what you mean.

Q. In other words, did you ever let the Comp-

troller's office know that you did not consider that

a voluntary contribution made without expectation

of reimbursement?

A. Well, I don't know it was. I just figured the

way we signed it up, and we done it on the advice

of the Bank Examiner.
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Q. And those letters from the Comptroller never

inspired any doubt in your mind?

A. Well, at that time the government didn't

want to [120] close the banks, any of them. If they

closed that bank, every little bank in the county

would close, all other banks. The government didn't

want to do it.

Q. But you did nothing, in other words'?

A. Well, I couldn't. I didn't know enough at

that time.

Mr. Dockweiler: Yes. That is all in cross ex-

amination.

Mr. Montgomery: Just a minute.

Redirect Examination

Q. By Mr. Montgomery : Are you familiar with

your father's affairs'? He is one of those signers'?

A. Yes, sir.

Q. Did he pay by note?

A. Yes; he paid by note and then his note was

immediately sold to the Federal Reserve Bank.

Q. That is F. Kelly $5,000? A. Yes, sir.

Q. And do you know whether he has paid off

that note or not?

A. Yes, sir. They came out and attached his

ranch and took it away from him.

Q. Has he received any portion of this?

A. Not a cent.

Mr. Montgomery: That is all. [121]
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Mr. Dockweiler: That is all.

Q. By Mr. Montgomery : He was not a director,

I was he? A. Yes, sir.

Mr. Heinz (William J. M. Heinz) : Mr. Dock-

weiler, I think it conld be stipulated on behalf of

I my client, Ernest F. Ganahl, that the allegations in

the complaint are true and coincide with the rec-

ords; and in that event it will not be necessary to

produce Mr. Ganahl personally, who is very busy

today.

Mr. Chipkin: We can stipulate that he will tes-

! tify in substantially the way he alleges in his com-

j

plaint, but I do not think we can stipulate it is

true.

Mr. Heinz: It is then stipulated that Ernest

Ganahl executed this note of $1,750, on which he

paid the sum of $550.89 principal and the sum of

$150.31 in interest; that he delivered this note un-

i der this agreement, purchasing depreciation in the

j

bond account; that he thereafter filed this claim

with the Receiver for this amount, and that no part

of that money advanced imder said note has been

I repaid by the bank.

Mr. Chipkin: All but that he paid it under an

agreement. We deny an agreement between the

bank and Mr. Ganahl.

Mr. Heinz: Purported agreement we will put it

that way, referring to Exhibit 4.
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Mr. Montgomery: In other words, his signature

is here on the Exhibit 4. They will stipulate tha,t.

[122]

Mr. Dockweiler: Oh, we will stipulate that that

is his signature.

Mr. Chipkin: Yes; that that is his signature.

Mr. Heinz: That the amount set after his name

is the amount subscribed by him in the maimer in

which I have now stated?

Mr. Chipkin: Yes; that is correct.

Mr. Montgomery: That is the fifth signature

here.

Mr. Purpus: There is another party having the

name of Yungbluth, F. A. His name also appears

upon this document for $1,750. It shows " 11-23-32"

alongside of "$1,750.00." You in your answer

—

where is that. Judge, do you know? There is no

part of that has been repaid. I find alongside of

that document—he is not in court today—that the

date set opposite is November the 23rd, 1932, so I

presume it was paid. We can check the books. It

is a note or it is money, either one. AnyhowT

,
he

gave a note or money, did he not? It wouldn't make

any difference for the purpose of this action, as I

see it.

(Counsel conferring together privately.)

Mr. Montgomery: We will put on Mr. Hogan

and do that later. No; we will put on Mr. Dolan.

[123]
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F. H. DOLAN,

a plaintiff herein, called as a witness on behalf of

plaintiffs, being first duly sworn, was examined and

testified as follows:

The Clerk: Will you state your name?

A. F. H. Dolan, or Francis H.

Direct Examination

Q. By Mr. Montgomery: Mr. F. H. Dolan. I

show you Plaintiffs' Exhibit No. 4, and ask you if

the second signature there is yours?

A. Yes.

Q. That is $32,500. How did you pay that, in

cash or note ?-» A. In cash.

Q. At what time?

A. In the first part of July, 1931.

Q. Did you know anything about any corre-

spondence from the Comptroller of the Currency at

the time you paid this cash? A. No.

Q. When did you first learn of any such corre-

spondence ?

A. Oh, I think it was—as I recall, it was during

the trial we had here some time back.

Q. The one against your brother?

A. Yes; something of that kind. I might have

heard [124] of that before, but that is my best

recollection.

Q. How did you carry this item on your books?

A. I carried it as a—

—

Mr. Dockweiler: Oh, objected to as incoinpe-
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tent, irrelevant and immaterial, not binding, of

course, on the bank.

The Court: That is correct. Sustained.

Q. By Mr. Montgomery : Did you have any con-

versation with Bank Examiner Lamm with regard

to the method of handling this matter? A. No.

Q. Did you have any with the subsequent Bank

Examiner %

A. No. I might have had a conversation with

Mr. Lamm in regard to this matter prior to my
putting up this $32,500 which I did. I rather recall

having a conversation at a meeting.

Q. With Mr. Ganahl—I mean Mr.

A. With Mr. Lamm.

Q. Have you received any portion of this $32,-

500 back? A. No.

Q. Did you know what your stockholder's lia-

bility was at the time you put up this $32,500?

A. Yes.

Mr. Dockweiler: Objected to as incompetent,

irrelevant and immaterial. It obviously could not

be known in 1930'. The bank did not fail until 1934,

your Honor, or 1931. [125]

The Court: I suppose he means what his maxi-

mum liability would be.

Mr. Montgomery: Yes.

Q. Do you know what your maximum liability

was ? A. Yes.

Mr. Montgomery: You may cross-examine.
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Cross Examination

Q. By Mr. Dockweiler: Now, Mr. Dolan, do

you remember when you became a director of the

bank ? A. No ; I do not.

Q. Well, in what year?

A. No. I was a poor director.

Q. A poor director?

A. I was not—I don't live in Anaheim.

Q Oh, yes.

A. And I was the fall guy, as they say—as I say.

Mr. Montgomery: Better talk court language.

The Witness: Beg pardon?

Mr. Montgomery: Better talk court language so

the Judge will understand.

The Witness: I beg your pardon.

Q. By Mr. Dockweiler: Mr. Dolan, were you at

any time an officer of the bank ? A. Yes.

Q. What officer? [126]

A. I think they made me vice-president, honor-

ary.

Q. You don't know when, what year?

A. No.

Q. In that connection I invite your attention to

thp minute book which we have used

A. Yes.

Q. during the course of this trial, and in-

vite your attention, for instance, to the meeting of

September 17. 1931, at which it would appear that

yon wore one of the directors present.
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A. Yes.

Q. I will ask you whether or not that would re-

fresh your memory as to whether or not you were

present at a meeting in September.

A. I might have been there and gone away.

Q. You might have been and gone away?

A. Yes ; I might have showed up at the meeting

and then left, like I did at times, so that would not

refresh my memory a great deal.

Q. You never caused the secretary to note the

time you spent?

A. No; I don't suppose. No; I am very bum on

this business.

Q. Referring to the last item noted by the secre-

tary in the minutes, the reference to "a letter from

the Treasury Department dated August the 20th

and Mr. Dolan 's reply [127] thereto dated Sep-

tember 8th were read and ordered filed", do you

recall, looking over those two letters, whether or

not you heard them read at that time, and particu-

larly I invite your attention to the fourth para-

graph of the Comptroller's August 20, 1931, letter.

A. No. Tliis is all very recent to me. It has

come up since, all this matter. I can't recall myself

knowing about these matters.

Q. Do you say positively that you did not hear it

read on that occasion?

A. I could not say positively; no. But I can't

refresh myself in any way that I know of on these
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matters. I figured that I was putting up $32,500

and I was buying a depreciated bond account; and

it was explained to me that the interest from that

bond account would pay my investment, Otherwise,

there would be a, return in investment, as well as

keeping the bank going.

Q. There would be a return in your investment,

as well as keeping the bank going?

A. A further investment. It was explained to

me along that line.

Q. By keeping the bank going you mean

A. I think that has come up later in my mind.

I don't think there was ever anything discussed

about the bank being closed.

Q. Never at any of those meetings that you ever

[128] attended?

A. No; I don't recall any of those meetings that

there was ever discussion. They were not talking

about closing our bank.

Q. You mean that you advanced $32,500 in cash

simply as an investment to buy a depreciated bond

account %

A. I did not—I will answer it : I did not deposit

the $32,500 or make the purchase under stress.

Q. Well, no; T just asked you the question. You

say you did it as an investment?

A . It seemed to be an investment feature to it.

Q. Well, what was the other feature besides the

investment ?
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A. I was interested, naturally, in the bank.

Q. You mean in preventing the bank being

closed I

A. No. I was interested in seeing the bank do

well if possible.

Q. Was it doing very well at that time?

A. Well, most of the things were not doing very

well at that time.

Q. Wasn't it a fact it was doing rather badly?

A. Well, the bond account was in a very bad

shape, as I recall, and we had great faith in the

bond account. We thought that they were like real

estate, that they would come up.

Q. And you knew at that time that the Comp-

troller's [129] office was requiring the directors to

build up that bond account, did you not?

A. Well, I can't say that we were forced in any

way.

Q. No, no. Just whether you knew that the

Comptroller's office was compelling the bank's

A. I think there was some discussion with me

with the officers, with my brother, that it would be

a good thing to do.

Q. Well, as a director, what did you think would

happen if you did not contribute $32,500?

A. I don't know. I suppose the general course

would take place if that was not taken and other

things had gone on. I suppose that bank might have

to reorganize and do some other things.
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Q. Did it never occur to you that if you did not

remedy the bond situation the Comptroller would

place a Receiver in charge?

A. No ; not exactly.

Q. I understand, however, that it was not merely

' the investment feature that actuated you in making

this $32,500 contribution?

A. I understood it would make our investment,

our bank, in a better position to make the invest-

ment.

Q. But you made that contribution?

A. Not a contribution; never.

Q. I mean whatever it was? We will just call

it [130] A. Investment we called it.

Q. You call it "investment." What did you

think you had for your investment ? You knew you

did not own the bonds, didn't you?

A. Well, I don't know whether I did or not. I

understood that they were to be set aside. It was

the intention that interest received from bonds

equalling the amount of depreciation purchased be

set aside for the use of the undersigned. An ap-

praisal of the bond list shall be made each six

months and should a decrease in the depreciation be

shown, the amount shall be divided pro-rata among

the stockholders purchasing depreciation in bond

account.

Q. You were a director of the bank during the

summer and succeeding months and succeeding
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years until it was taken in charge of by the Comp-

troller, were you not? A. I was.

Q. And you would interest yourself in the bank's

financial condition from time to time, wouldn't you?

A. Very little. As I say

Q. Did you ever look over a bank statement 1

?

A. I don't know bank statements. I am a farmer

and a real estate man. I know nothing about bonds

or organizations. I am a one-man affair.

Q. You never noted in any statement gotten out

by the bank that there was such and such an item of

bonds and [131] then the aggregate amount?

A. I don't believe I could have analyzed it if I

had seen it.

Q. When did it first occur to you, or when did

yon first hear that the condition of this bank finan-

cially was bad and that it might be taken over by a

receiver? A. I never heard that statement.

Q. You attended directors' meetings?

A. Yes.

Q. Eight along? A. Yes.

Q. Every month, I suppose?

A. I never heard the bank was to be closed. No

one ever said they would turn the keys on it, Mr.

Waldron or Mr. Lamm. I met then) a time or two,

not very often.

Q. And these letters from the Comptroller's of-

fice that were read did not inspire you with that

thought ?

A. Did not impress me along that line.
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Q. And you haven't today any clear idea as to

whether or not you were buying" an interest in the

bonds or merely an interest in what was called the

depreciation of the bond account?

A. Well, indeed, I thought I was purchasing

something, buying something.

Q. Well, something that you could get hold of,

you mean, like [132]

A. Yes. I thought I was buying an interest in a

depreciated bond account; whatever would come

back would come back to me, and it was shown to

me that it would come back.

Q. And so, if a bond worth nominally $100, upon

dep7'eciation had gotten down to, say, $40, did you

| figure that you owned a part of that bond?

A. The raise.

Q. Or only the point between $40 and whatever

it might be? A. Might be, yes.

Q. You didn 't think you owned any part of that

f40?

A. I don't know how to explain it, just what it

would be, but I expected that was enough in there

that would show up to pay me back, would come

back and pay us back, and it would be just a loan

or a temporary affair.

Q. A loan, would you say?

A. Well, it was an investment and it would be

paid back and we would get interest.

Q. Do you remember who drew up that mem-

orandum?
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A. No. It was sent to me. I requested it and

my brother sent me one of those copies to put in

my files.

Q. You are referring now to what could be

called the subscription list ? A. Yes.

Q. That is Exhibit No. 4<? [133]

A. Yes. I couldn't say when it was done now,

but it has been in my files for years and I have put

it on my financial statement as $32,500 bonds in-

vested, and carried it as such.

Mr. Dockweiler: That will be all, thank you, on

cross examination.

Mr. Montgomery: That is all. Call Mr. Hogan.

Call Mr. Hogan under 2055. [134]

J. V. HOGAN,

called as a witness on behalf of plaintiffs, being

first duly sworn, was examined and testified as

follows

:

The Clerk : Will you state your name %

A. J. V. Hogan.

Direct Examination

Q. By Mr. Montgomery: Mr. Hogan, you are

the Receiver of the defendant bank, or, rather, you

are one of the defendants in this action 1

?

Mr. Dockweiler: No. He appears on behalf of

the bank only.

I
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Mr. Montgomery: I say, you appear on behalf

of the Anaheim First National Bank, defendant

herein ? A. Yes.

Q. You have handled the business since Janu-

ary, 1934? A. January 15, 1934.

Q. Now, what is the situation with regard to

F. A. Yungbluth who has signed this Exhibit 4?

You have seen this before, haven't you?

A. Yes.

Q. Now, this shows a payment by him of $1,750.

Was that cash or a note or what?

A. I couldn't state.

Q. Well, don't your books show?

A. No. We haven't the records here that would

[135] disclose that, part of the receipts.

Q. Where are they?

A. They are in my bank in Huntington Park.

Q. Haven't you any data up here at all that

shows what the situation is with regard to Yung-

bluth? A. No.

Q. Have you any independent recollection that

Yungbluth gave a note which you transferred to

the Federal Reserve Bank?

A. No. I have no dealings with Mr. Yungbluth,

so far as this subscription is concerned.

Mr. Purpus: May I interrupt just a moment?

Mr. Dolan says he knows he paid it in cash, if that

would satisfy you.

Mr. Chipkin: I understand he paid it to the

Federal Reserve Bank.
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Mr. Purpus : That is right ; in 1932.

Mr. Chipkin : We will say he paid it to the Fed-

eral Reserve Bank. We will stipulate.

Mr. Purpus : He paid it on a note and paid

it up?

Mr. Chipkin: We will stipulate that he paid it

to the Federal Reserve Bank.

Q. By Mr. Montgomery: Which is a note that

was given to take up this subscription?

A. Well, I couldn't say, I couldn't say.

Mr. Chipkin: We will stipulate that. [136]

Mr. Montgomery: I see. We will stipulate that.

Q. You never paid any part back? A. No.
'

Q. As a matter of fact, you paid none of these

stockholders back? A. No.

Q. Any of this money that they had put up ?

A. No.

Q. What is the present situation of your bond

account, got any left ?

A. No. The bonds were—the majority of the

bonds of the Anaheim First National Bank were

pledged to the Comity for County funds, and also

to the City of Anaheim.

Q. I didn't ask you the detail. I am asking you

if you have got any left ?

A. No ; I don't believe so.

Q. Then the bond account is all gone now, is it?

A. Practically. I could refer to my books and

give you a more intelligent answer.

Q. There is something you want to look at?

ml
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A. I might state that Mr. De La Mare, my first

assistant office manager, is here, who is very famil-

iar with the books of the Anaheim First National.

Naturally, I have some two or three banks to

liquidate and it is almost impossible for me to re-

member the transactions that transpire in each one

of the banks. [137]

Mr. Dockweiler : I suggest, when you finish with

I Mr. Hogan, Mr. Montgomery, that you use Mr. De
La Mare who has been the man under Mr. Hogan'?

Mr. Montgomery: I have got enough now to

satisfy me. He said the bond account is gone, and

that is all I want.

Mr. Purpus: Is that the true fact from the

books ?

Mr. Dockweiler: No. There is some of them

left.

Mr. Montgomery: What have you got, $20,000

left for us in value—I mean market value?

Mr. Dockweiler: Were you through with Mr.

Hogan ?

Mr. Montgomery: Yes; I am through.

Mr. Dockweiler: I would like to ask Mr. Hogan

a few questions, seeing that he is on the stand.

Cross Examination

Q. By Mr. Dockweiler: Now, Mr. Hogan, do

you have a general idea of the condition of the

bank as you took it over, in this, do you know

whether or not you took over certain bonds along

with the bank? A. Yes, sir.
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Q. And you have a general idea of what the face

value of those were; that would be the par value

or

Mr. Montgomery: Now, I object to that as not

proper cross examination.

Mr. Dockweiler: Well, I will reserve that and

put him on at a later time to clarify that. [138]

Mr. Montgomery : All right.

Mr. DockwTeiler : And I will withdraw that ques-

tion and later on use him on direct.

Mr. Montgomery: May I inquire how long it

will take him to figure out that, and then we can

have the exact figure. Can you have that in three

minutes or five %

The Witness : If you can read it.

Mr. Montgomery: Why not let it go over until

tomorrow morning and then they can have the in-

formation.

(Whereupon an adjournment was taken until

Wednesday, July 21, 1937, at 10:00 o'clock a. m.)

[139]

Los Angeles, California,

Wednesday, July 21, 1937, 10 A. M.

(Parties present as before.)

Mr. Montgomery: I think it was suggested last

night that Mr. De La Mare would take the stand in

place of Mr. Hogan in order to prove up the bond

account.
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The Court: Yes.

Mr. Dockweiler: Unless you want to stipulate

) it.

Mr. Montgomery: I don't know the facts myself,

but I think probably he can tell us.

Mr. Dockweiler: As to his qualifications, he hav-

ing kept the books and been in charge of all of the

ledger accounts of the receivership since Mr. Hogan

took it over in January, 1934, will you stipulate?

Mr. Montgomery: Oh, so stipulated, certainly.

Mr. Dockweiler : And that he has kept them un-

der the directions of Mr. Hogan?

Mr. Montgomery: All right. Will you take the

stand, and you had better take your list along. [140]

ROY DE LA MARE,

called as a witness on behalf of plaintiffs, being first

duly sworn, was examined and testified as follows:

The Clerk: Will you state your name?

A. De La Mare, Roy.

Direct Examination

Q. By Mr. Montgomery: Mr. De La Mare, you

have the books of the Anaheim First National Bank

and have gone over them, have you?

A. I didn't quite understand the question.

Mr. Montgomery: Will you read it, please?

(Question read by the reporter.)
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A. I have some of the books here, not all of

them.

Q. You have the books that show the bond ac-

count % A. Yes.

Q. How many bonds were in the account on July

20, 1931, in dollars and cents, according to the book

value %

A. I would have to refer to the bank ledger

which is over there on the table.

Mr. Montgomery : May we have the bank ledger ?

The Court: What is the date again that you

have given?

Mr. Montgomery: July 20, 1931. I think the

book value was of June 24, 1931.

Q. Is it not?

A. Which date do you wish? I have both dates !

here. [141]

Q. Let us take the book value on July 20, 1931.

A. On July 20, 1931, the books of the Anaheim

First National Bank disclose a book value $219,-

602.26 in other bonds.

Q. "And other bonds"?

A. "In other bonds." That is the total of the

account in other bonds.

Q. What do you mean by "other bonds"? You

mean there was bonds on which there was no depre-

ciation ?

A. I couldn't state that question. I am merely

testifying to what the books of the Anaheim First

National Bank show on that particular date.

I
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Q. All right. What does it show as of June 24,

1931 ? A. $384,439.80.

Q. Were there some bonds in the account that

Were not depreciated?

A. According to the records of the Bank Ex-

aminer, whose copy of whose examination was in

the book, it showed some of the bonds did not show

any depreciation as of that date.

Q. What was the book value on June 24, 1931,

of the bonds which did not show such a deprecia-

tion? A. $69,171.73.

Q. How much was the book value of the bonds

on June 24, 1931, that showed a depreciation?

A. $312,279.84.

Q. Was there a difference in the book value of

bonds [142] between the 18th day of June and June

24, 1931

?

A. Will you please repeat that question?

(Question read by the reporter.)

Q. That is to say, was the value on June 18 ap-

proximately the same as it was on the 24th?

A. It was less by $2,095.

Q. By the Court: Which date? You say the

June 18th was less than June 24th ?

A. No. June 24th was less than June 18th.

Q. By how much? A. $2,095.

Q. By Mr. Montgomery: And do you happen

to have the figures of the par value?

A. No. That difference was occasioned by a sale

of hoods.
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Q. Of these $312,279.84 book value of bonds on

June 24, 1931, there were exchanges made, were

there not, for other bonds ?

A. Numerous exchanges.

Q. And what was the total of those exchanges?

A..The total book value of the exchanges made

was $134,902.41.

Q. And the book value of those that were re-

ceived in exchange amounted to what ?

A. $140,193.55.

Q. How much of the original bonds that were

in the [143] account on June 24, 1931, were turned

over to the receiver?

A. That would require a little figuring.

Q. Well, what would you do, deduct $134,902.41

from the $312,279.84? A. Not necessarily.

Q. Were any of the bonds disposed of that are

not shown in this exchange list of $134,902?

A. Any of what bonds?

Q. Any of the original list of June 24, 1931?

A. Were any of them disposed of, did you say?

Q. Yes ; other than by the exchanges ?

A. When?
Q. Between June 24, 1931, and the time that the

bonds were turned over to the receiver.

A. Yes.

Q. Have you a statement showing how many of

those bonds were sold? A. There was

Q. Perhaps I can shorten it. Can you give us

the amount in book value of bonds that was turned
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over to the receiver on—what was it, January 15,

1934?

A. Do you mean by that the original list—from

the original list and from the exchanges'?

Q. Yes.

A. If I may have my other ledger over there,

the receiver's ledgers, I can probably tell you thnt.

(Examining [144] book.) The book value of bonds

shown by the books of the bank turned over to the

receiver, $217,807.76.

Q. That was the book value as of the date of

turn-over? A. Yes.

Q. Have you the book value of the bonds that

remain on hand, if any? A. $77,549.67.

Q. That is the book value as of what date ?

A. As of the same date the receiver took them

over.

Q. You don't know what the present value is?

A. Market value?

Q. Yes.

A. Taken from the bonding house this morning,

the market value of those bonds is $16,590.

Mr. Montgomery : Cross examine.

Cross Examination

Q. By Mr. Dockweiler: Mr. De La Mare, you

have, pursuant to my suggestion, prepared a list

reflecting the bond condition of this bank, that is.

what we will call the portfolio of bonds, beginning

with Juno 24 and really ending as of today?

A. Yesterday.
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Q. Or yesterday*? A. Yes, sir.

Q. And you have that before you, do you not?

[145]

A. I have.

Q. And that consists of two pieces of paper, does

it not? A. Yes.

Q. And in the preparation of these two docu-

ments what have you had before you ?

A. The books of the bank, the receiver's records,

and a copy of the examiner's report dated June 24,

1931.

Q. That is Examiner Waldron?

A. It so states on the report.

Q. And by the terms "books of the bank" you

refer to the bank during the course of administra-

tion prior to the receiver taking it over ?

A. That is correct.

Q. And then the receiver's books being the books

reflecting the condition of the bank since his taking

the bank over? A. All of the operations.

Q. The receiver's transactions, in other words.

Are you able to tell from these documents what

bonds the bank had on June 24th, which appears

to be the date of this contribution arrangement?

A. You mean all the bonds, Mr. Dockweiler ?

Q. Yes. Or maybe I could put it this way : Ask

you some questions directly from your prepared

memoranda, and then you explain what the various

columns represent. [146] Probably that would be

simpler. Now, I have before me what appears to be
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one of the documents prepared by you, entitled

"Disposition of Bonds." In the first column what

is to be noted ? A. The par value.

Q. The par value of the bonds as of what date?

A. June 24, 1931.

Q. Yes. In the second column ?

A. Description of the issue.

Q. That is, of each issue of bonds ?

Mr. Montgomery: Might I look at this just a

moment ?

Mr. Dockweiler: Yes, sir.

Mr. Montgomery: And get an idea of what you

are talking about.

(Counsel conferring privately over exhibit.)

Q. By Mr. Dockweiler: Now, the second col-

umn, as I understand, will give us a description of

the bonds individually, the rate of interest and the

date of maturity, is that right? A. Correct.

Q. Then in the third column what do we find %

A. The third column indicates any of those

bonds pledged by the bank prior to suspension for

deposits of public moneys, or for bills payable, as

the bank having borrowed money from some or-

ganization.

Q. And to whom would they be pledged, do you

find, how [147] many pledgees'? A. Three.

Q. Three pledgees.

Mr. Montgomery: Just a minute. I would like

to interpose an objection, your Honor, to any evi-

dence as to what became of bonds after tlie con-
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tribution was made, except that they passed into

the hands of the receiver and have now been dis-

posed of. In other words, they were not set aside

for us, so I think it is immaterial what the bank

did, unless it is before the date of the money being

put up by the various contributors.

Mr. Dockweiler : Well, your Honor

The Court: I will allow it. It will be harmless

on your argument of the law, if it is in error.

Mr. Montgomery: Yes.

Mr. Dockweiler: Then the objection will be over-

ruled, saving an exception ?

The Court: Yes; an exception.

Q. By Mr. Dockweiler: How many such '

pledgees were there ? A. Three.

Q. Who were they?

A. The treasurer of the City of Anaheim, the

treasurer of Orange County, and the Reconstruc-

tion Finance Corporation.

Q. And an aggregate of how many such bonds ;

were pledged to the three pledgees, roughly? [118]

A. $90,000 par value.

Q. $90,000 out of a total of how many par value?

A. I did not total that.

Q. Well, I will withdraw the question because

the document itself will reflect it, your Honor. Now,

those pledges were by the bank or by the receiver?

A. By the bank prior to the receiver taking pos-

session of the assets of the bank.
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Q. Yes. Do you know the circumstances of the

pledging?

A. Not other than the pledge agreements, that

the various treasurers and the Reconstruction Fi-

nance Corporation's copy of the bill payable docu-

ment of the Anaheim First National Bank to the

Reconstruction Finance Corporation.

Q. And those are in the files of the bank?

A. Yes, sir.

Q. And they were pledged to secure public de-

posits, were they ?

A. The first two were pledged to secure public

deposits, and the other one a loan that the bank ob-

tained from the Reconstruction Finance Corpora-

tion.

Q. The fourth column will reflect what?

A. Who sold the bonds.

Q. Who sold the bonds, each and every one of

the bonds listed there. That would show the sales

by the pledgees, if any, would it not?

A. Yes. [149]

Q. And show sales by the bank itself dining the

course of administration prior to the receiver tak-

ing it over ? A. Yes.

Q. And sales by the receiver under direction of

the Comptroller? A. Yes, sir.

Q. Any other sales ?

A. There are two items which represent pay-

ments by the liquidating committees of the issues.

Q. Oh, yes. And that is all that is covered by
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that fourth column, is that right ? A. Yes sir.

Q. Then the fifth column will show whatl

A. The date of the sale.

Q. The date of the sale on each and every one

of those cases that you have referred to as sales?

A. That is right
;
yes, sir.

Q. Then the sixth column?

A. Proceeds of the sale.

Q. That is cash received?

A. Cash received.

Q. Or whatever consideration was received?

A. Yes, sir.

Q. And then in the seventh column ?

A. It shows the book value of bonds as shown

by the books of the bank on June the 24th, 1931.

[150]

Q. The book value as shown on June 24, 1931.

Then the eighth column?

A. Shows any appreciation between the book

value as shown by the books of the bank on June .|fc

24. 1931, and the proceeds of sale of the bonds.

Q. In other words, between June 24, 1931, and

the date of sale? A. And the date of sale.

Q. Then the last column reflects what?

A. The depreciation between the book value of

bonds on June 24, 1931. and the amount received at

the sale, at the date of sale.

Q. Does this document represent all of the bonds

in what I would call the bank portfolio or belonging

to the bank on June 24, 1931? A. No, sir.
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Q. Have you another document with you that

will give us an idea of any other bonds that there

were at that time? A. Yes.

Q. Now, what is that ?

A. The examiner's report.

Q. The examiner's report. What other bonds

were there in addition to this list on

For the purposes of identification, may we at this

time ask for a number for identification ?

The Clerk: Defendant's H for identification.

[151]

Mr. Dockweiler: The last question, Mr. Re-

porter.

(Question read by the reporter.)

Q. By Mr. Dockweiler (continuing) : this

document concerning which you have just testified

and which has been marked for identification as

Exhibit H.

A. It was $69,171.73 book value of bonds and

$8,134.38 of IT. S. Liberty Bonds and $51,000 U. S.

Consols.

Q. That would make an aggregate of, roughly?

A. $128,000, approximately.

Q. $128,000 in addition to those listed on Ex-

hibit H? A. That is correct.

Mr. Purpus: What were the $51,000, please 1

?

Mr. Dockweiler: What?
Mr. Purpus: What were the $51,000, please?

A. U. S. Consols.
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Q. By Mr. Dockweiler: Why did you not list

them on Exhibit H ?

A. The bonds that I just testified to did not

show any depreciation on June 24, 1931.

Q. They did not show any depreciation on June

24, 1931. What has become of those bonds that you

just testified to, aggregating about $128,000 par

value ? That is par value or book value?

A. Book value.

Q. Book value. What has become of them?

A. The IT. S. Consols were pledged to secure

circulation [152] and have been liquidated to pay

off the circulation.

Q. Pledged by whom? A. By the bank.

Q. Itself? A. Yes, sir.

Q. And paid off to secure liquidation ?

A. To secure the circulation.

Q. To secure circulation. Paid off at par or paid

off at the book value as—in any event, Mr. De La

Mare, those were bonds that showed no depreciation

on June 24, 1931 ? A. That is correct.

Q. So they are not taken into that account?

A. These bonds are not taken up as an asset by

the receiver.

Q. I will ask you whether this Exhibit H will

show that all the bonds there have been sold?

A. Yes ; all the bonds that appear on this exhibit

excepting two items.

Q. What are the two?
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A. $15,000 General Water Works and Electric

Corporation—that is par value—and $5,000 par

value F. & W. Grand Properties.

Q. Are they being held in the portfolio of the

receiver ?

A. The bonds themselves are; yes, sir.

Q. The bonds are. What was the value at June

24. 1931, of each of those? [153]

A. General Water Works and Electric Corpora-

tion, $15,000 par value had a book value of $14,-

287.50; $5,000 par value of F. & W. Grand Proper-

ties had a book value of $4,779.16.

Q. Those two, they are how many bonds'?

A. $20,000 par value.

Q. $20,000 par value, having a book value on

June 24, 1931, of what?

A. Approximately $19,000.

Q. $19,000; almost par, then? A. Yes, sir.

Q. $20,000 against $19,000. And those now have

a value of—have you it listed there ?

A. Those have no value.

Q. Have no value.

A. We have received payments from the liqui-

dating committee. The bonds are nearly liquidated

now, so far as liquidating is concerned.

Q. Then you will never get back $19,000?

A. No.

Q. How much has been paid by the liquidating

committee on those bonds?
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A. On the General Water Works $15,000 par

value—General Water Works and Electric Corpo-

ration, $1,775.25; and the $5,000 F. & W. Grand

Properties $205.18.

Q. Is that just a single payment made with ex-

pectation [154] of a number of further payments'?

A. The General Water Works was a single pay-

ment.

Q. Yes.

A. It is not expected that any further payments

will be made.

Q. You say it is not ?

A. It is not anticipated.

Q. How about the other?

A. The F. & W. Grand Properties was made in

two payments. It is not anticipated that any fur-

ther payments will be made.

Q. Otherwise, all the bonds that are on that list

H have been disposed of? A. That is correct.

Q. And of all that list, how many bonds show

any appreciation after June 24, 1931, in comparing

June 24, 1931, figure with the figure at which they

were sold?

Mr. Montgomery: I object to that question as

immaterial and irrelevant and indefinite, because

an appreciation might exist in the market value

of the bonds which is not reflected in what the re-

ceiver got for them. If I understand the account

correctly, lie is asking for the appreciation that the

receiver got or that the bank got in making the sale.
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Mr. Dockweiler: The appreciation, if any, re-

alized on the sale.

Mr. Montgomery: On the sale, yes. I think that

is immaterial. [155]

The Court: I will let him state it and exception

noted.

Q. By Mr. Dockweiler: How many show any

appreciation over the June 24, 1931, figure at the

lime of sale ? A. Two items.

Q. Indicate the par value of them and what

they were sold for and the appreciation.

A. Ten thousand American Beet Sugar 6's

of '35.

Q. And sold for—that is the June 24, 1931,

value? A. $8,932.51.

Q. And sold for?

A. $461.59 in excess of book value.

Q. In other words, there was an appreciation

of $461.59 on that transaction ?

A. That is correct.

Q. Then the next one?

A. $5,000 Associated Telephone & Telegraph

5l/
2 's, '55.

Q. June, 1931?

A. June 24, 1931, $4,240.73.

Q. And sold?

A. For $ J 94.03 in excess of book value of June

24, 1931.
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Q. Therefore, the appreciation on the bonds

sold at an appreciated value is how much?

A. $655.62.

Q. $655.62. Have you also a total of the depre-

ciations, the aggregate of depreciations on sales \

[156]

Mr. Montgomery: Well, I would object to that

on the ground it is immaterial, irrelevant and in-

competent.

The Court : I will allow him to state and excep-

tion shown.

A. The total depreciation between June 24, 1931,

book value and the amount realized at the sale of

bonds, eliminating the two that I have just referred

to that had an appreciation?

Mr. Dockweiler: Yes.

A. Shows a depreciation of $137,058.67.

Q. And that was depreciation from a figure of

approximately what as of June 24, 1931

1

A. That question is difficult to answer, Mr. Dock-

weiler, because it also includes what exchanges were

made in the bonds.

Q. Yes. Where bonds were exchanged what do

the bank books reflect?

A. In most instances the bank reflected on its

books the same book value for the bonds acquired

as the bonds they were releasing in the exchange.

Q. In other words, it was a sort of "even-

Ca

II
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Stephen" exchange so far as the bookkeeping was

concerned ?

A. Except in one or two instances.

Q. And were those material in those instances?

A. In one instance the bank substituted or ex-

changed $20,000 par American Commonwealth

Power 5%'s at 53 which [157] were shown on their

books on June 24, 1931, to be a book value of $19,-

J300.
They exchanged those for $20,000 Cities Service

iCompany 5's at 50, and they entered those on their

books in the bond account at $21,782.71, an increase

iof $2400.

Q. Any other such transaction*?

A. They exchanged $5,000 National Public Serv-

ice, which were shown on the books at a book value

of $5,000, for $5,000 Central Public Service, which

they entered on the books at a book value of

$5,256.25.

Q. A difference of? A. $256.25.

Q. Any other such transactions ?

A. They exchanged another $5,000 National

Public Service, which was shown on their books at

a book value of $5,000, for $8,000 Postal Telegraph

& Cable Corporation 5's at 53, which they entered

on their books at $5,251.05.

Q. A difference of? A. $251.05.

Q. $251.05? A. That is correct.

Q. Any other?
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A. $5,000 United American Utilities Co. 6's at

40, shown on the books at $6,465, were exchanged

for $5,000 Utilities Power & Light Corporation 5's

at 59, and entered on the books at $6,529.33. [158]

Q. What is the difference there, roughly?

A. $64.32.

Q. Are there any other exchanges?

A. $5,000 United Public Utilities Co. 5y2 's at

47, shown on the books of the Bank at $4,887.50—

that is, on June 24, 1931—which they exchanged for

$5,000 International Telephone & Telegraph Cor-

poration 41/>'s at 39 were entered on the books at

$5,236.82.

Q. A difference of?

A. Approximately $340.

Q. Yes. Any other transactions in the way of

exchanges ?

A. $5,000 Pacific Western Oil Co. 6i/
2 \s at 43,

on the books of the Bank on June 24, 1931, at

$4,862.50 were exchanged for $10,000 Denver, Rio

Grande & Western Railroad 5's at 78, and entered

on the books at $6,140.37.

Q. A difference of about? A. $1,310.

Q. Any other such?

A. $15,000 Power, Gas & Water Securities Cor-

poration 5's at 48, rarried on the books on June 24,

1931, at $14,850 were exchanged for $15,000 St.

Louis & San Francisco Railway Co. 41/o's at 78, at

the same book value, $14,850. Then later these same
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bonds were exchanged for $15,000 St. Louis & San

Francisco Railway prior lien 4's at 50 and entered

on the books at $15,451.61.

Q. Making a difference in that transaction of?

[159]

A. Approximately $600.

Q. $600. Any other exchanges?

A. There were several other exchanges but they

were all exchanged at even value.

Q. Yes.

A. The same bonds taken in were exchanged for

the same book value.

Q. You have been testifying- from the second of

these two documents concerning bonds that were

prepared at my suggestion, have you not?

A. That is correct.

Mr. Dockweiler: For the purposes of the record

I shall ask at this time that that document be

marked for identification.

The Clerk: Exhibit I for identification.

Q. By Mr. Dockweiler: Now, with reference

to these exchanges were any of them made by the

receiver? A. No.

Q. They were all made, then, during the course

of the administration of the bank prior to receiver-

ship? A. Prior to receivership.

Q. With reference to the various sales made,

Mr. T)e La Mare, are you able to give us a general

idea of during what years the sales were made of
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these bonds that were in the bond account in June

of 1931

f

A. With the exception of two items the sales

were all [160] made—practically all made in 1934

and 1935.

Q. In 1934 and 1935 during course of liquida-

tion of the bank? A. That is correct.

Q. Upon direction of the Comptroller, I take it?

A. With the exception of the bonds that were

pledged.

Q. That were sold by the pledgee?

A. By the pledgees.

Q. County or city?

A. And the Reconstruction Finance Corpora-

tion.

Q. And the Reconstruction Finance Corporation,

under the pledge agreement? A. Yes, sir.

Q. And during what year were they sold?

A. 1934.

Q. 1934. Were they in pledge prior to June 24,

1931? In other words, had they already been

pledged in June, 1931?

A. As to the Reconstruction Finance Corpora-

tion I can't answer without referring to the rec-

ords.

Q. Yes. In any event, the pledges wrere made by

the bank itself and not by the receivership?

A. Yes, sir.
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Q. Do you have any document which, having in

mind the sales of these bonds that were in the port-

folio on June 24, 1931, or that were acquired after-

wards representing exchanges for bonds in the

portfolio in the depreciated bond account— [161]

have you any document which will reflect the bonds

now on hand in the receivership?

A. It is on this.

Q. Exhibit I is that % A. That is right.

Q. On Exhibit I. And from that, roughly how

much in \mv value of such bonds are there?

A. $86,000.

Q. $86,000 ; represented by how many bonds, or

how many kinds of bonds'?

A. Nine different issues.

Q. Nine different issues. What was the aggre-

gate book value of those issues on June 24, 1931 %

A. $77,549.67.

Q. What is the present market value ? And if so,

what do you base the present market value on?

A. The present market value shown here is

$16,590.

Q. A depreciation in value of how much?

A. $61,000.

Q. $61,000 of $77,000 and some odd, is that

tight?

A. Approximately. There is a few cents differ-

ence.
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Q. Now, you base the present market value upon

what?

A. The quotations obtained from William

Cavalier & Company, stock and bond brokers, this

morning.

Q. This morning, reflecting yesterday's market

value or the last
t

quoted market value ? [162]

A. The last quoted market value.

Q. And these bonds that are under the heading

" Bonds on hand at July 20, 1937" on Exhibit I

are bonds that actually were in the portfolio on

June 24, 1931, are they not, or represent exchanges

of bonds that were in that portfolio at that time ?

A. That is correct.

Q. Then, as to most of these bonds listed on

Exhibit H they were in the bank, either themselves

or in the form of bonds for which the bank made

exchanges itself, from June 24, 1931, until the

receivership occurred, except for sales made by the

bank itself and sales made by pledgees, is that

right ?

A. No. The sales made by the pledgees were

made after the receivership.

Q. Oh, after the receivership. Then, only allow-

ing for the few sales by the bank itself or ex-

changes, they were all in the portfolio from June,

1931, until January, 1934, is that right?

A. That is correct.
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Q. And some of those, those listed on Exhibit I

under the heading "Bonds on hand July 20-1937"

Ire still in the hands of the receiver?

A. They are in the hands of the Comptroller of

the Currency.

Q. Or the Comptroller of the Currency, at a de-

preciated [163] figure of $60,000 under the $77,000

as of June, 1931?

A. Approximately $61,000.

Q. $61,000 depreciation; that is in book value?

A. Yes.

Mr. Dockweiler: I think that is all the cross

examination. ,v

Mr. Montgomery: Plaintiffs rest. Oh, I might

ask for a stipulation. May we have a stipulation

that suits have been filed to enforce the assessment

against P. H. Dolan, L. J. Kelly and F. Kelly?

Tuffree paid his assessment, as I remember it.

Mr. Dockweiler: Let me see. The stipulation

goes to what, Mr. Montgomery? I want to be sure.

Mr. Montgomery: That suits have been filed

against L. J. Kelly, F. H. Dolan and F. Kelly on

the stockholders' liability.

Mr. Dockweiler: May I say to your Honor that

I do not think that has any bearing upon the mat-

ter. It probably would be a harmless stipulation,

but the cases are legion that the question of stock-

holders' liability is wholly distinct from any effort

made to get contribution and so on.
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The Court : We have allowed a very wide range

here, understanding, of course, that it resolves itself

largely into a law question in the end, and if we

decide the law right it won't make much difference

about the immaterial matters that may have crept

in. [164]

Mr. Dockweiler: If your Honor for the whole

general record would like such a stipulation, I am
willing to make a stipulation provided that opposing

counsel will permit this addition to the stipulation:

That with reference to the cases for stockholders'

liability against F. H. Dolan, Ed Kelly and L. J.

Kelly there has been filed a demurrer on the ground

that each of those causes of action is barred by the

statute of limitations, on the ground that the statute

runs from the date of the levy by the Comptroller

and not the date of the maturity of the demand to

pay; and if their theory is correct on the demurrer,

of course, those stockholders' liability cases will be

decided adversely on the point of law to the Comp-

troller or receiver.

Mr. Montgomery: I think our point of law is

good, too, your Honor. I will accept the stipulation.

Mr. Dockweiler: Thank you. That is entirely

agreeable, then, to us.

Mr. Montgomery: James Tuffree, Jennie Pom-

eroy, and M. Del Giorgio have paid their assess-

ments.

Mr. Chipkin: Mr. Del Giorgio testified that he

did not ]my it ; that he gave a note for it.
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Mr. Montgomery: No. He gave a note for the

other thing that is involved here.

Mr. Chipkin : Oh, yes.

Mr. Dockweiler: You have got Del Giorgio for

one.

Mr. Montgomery: Tuffree. [165]

Mr. Dockweiler: Tuffree for another.

Mr. Montgomery: Jennie Pomeroy.

Mr. Dockweiler: Jennie Pomeroy.

Mr. Montgomery: Minnie Baxter.

Mr. Dockweiler: Minnie Baxter.

Mr. Montgomery: And Yungbluth.

Mr. Dockweiler: And Yungbluth. They all have

paid.

Mr. De La Mare : Yes.

Mr. Dockweiler: All right, It will be so stipu-

lated, although I say again, your Honor, that I do

not think that is material in view of the law on the

matter.

Mr. Montgomery : We rest. [166]

DEFENSE

Mr. Dockweiler: Mr. Waldron, please take the

stand.

W. J. WALDRON,
called as a witness on behalf of defendants, beimr

first duly sworn, was examined and testified as

follows:

The Clerk : Will you state your name *

A. W. J. Waldron.
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Direct Examination

Q. By Mr. Dockweiler: Mr. Waldron, what is

your occupation'?

A. National Bank Examiner.

Q. Now you are a National Bank Examiner and

have been such for how long ?

A. With the exception of a period of four years,

since 1922.

Q. Since 1922. Were you bank examiner for the

district within which the Anaheim First National

Bank is located at any time ?

A. Yes; from the fall of 1930 until the present

time.

Q. From the fall of 1930 until the present time.

When did you first have anything to do with exam-

ining the Anaheim First National Bank ?

A. I think in December, 1930.

Q. In December, 1930, succeeding who as exam-

iner % [167] A. R. Foster Lamm.

Q. Mr. Lamm, who was on the stand yesterday?

A. Yes.

Q. After late 1930 and up until the closing of

the Anaheim First National Bank do I understand

that you were the bank examiner under the Comp-

troller with reference to that bank ?

A. Yes, sir.

Q. And followed its affairs as such bank exam-

iner % A. Yes.

Q. And made reports thereon to the bank and to

the Comptroller? A. Yes.
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Q. Do you recall ever having- discussed with the

bank officials of the Anaheim First National Bank
or any of its directors the matter of its condition

of impaired capital? A. Yes.

Q. When did you start discussing it with them?

A. Well, I would say probably immediately after

or during my examination of December, 1930.

Q. Yes. Was that the result of the disclosures

of the examination ? A. Yes.

Q. And at that time what did you recommend or

inform these gentlemen, the officers of the bank,

would have to be done with reference to the finan-

cial condition of the bank? [168]

A. As I recall it, as early as that, late in 1930,

there had been a program that was still in process

of possibly increasing the capital stock of the bank

and selling the stock at a premium to take care of

the depreciation in the bond account.

Q. Did that program go through ?

A. The program did not go through.

Q. Was there any alternate program discussed

or suggested?

A. As I recall it, either at the time of my exam-

ination of June, 1931, or possibly somewhat prior

to that, I had a discussion with Mr. W. A. Dolan,

president of the bank, regarding a plan he had for

raising additional money by selling the bond depre-

ciation.

Q. Now, when did you first have a discussion

with him on that subject, as nearly as yon can fix it?
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A. Well, though I don't particularly recall it, I

think there must have been some discussion in my
prior examination because a program had been

originated prior to that examination along that

line, and my report of December, 1930, reflected the

program that had been put into effect at a prior

date.

Q. The program already put into effect?

A. Already put into effect.

Q. And what program was that• ?

A. That was the raising of some $30,000 in the

spring [169] or summer of 1930, represented by

notes put in the bank's files.

Q. And that was to repair impaired capital?

A. Yes.

Q. Well, prior to discussing it with Mr. Dolan

at the time you are now referring to did you discuss

it with any other member or any other officer of the

bank or director?

A. Well, undoubtedly I discussed it with Mr.

Baxter who was an active officer in the bank. I

doubt whether prior to June, 1931, I discussed it

with any of the directors. I don't recall that I did.

Q. Do you remember whether Mr. Dolan told

you precisely what the plan was, and did you say

anything in reply to him ?

A. Well, as I recall it, he told me that the plan

was to collect $175 a share from as many of the

stockholders as they could.

Q. Did he tell you how much they expected to

realize from that?
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A. In the neighborhood of $115,000, as I re-

call it.

Q. Did he say how it was going to be raised,

through what means ?

A. Well, it would be in the nature of a voluntary

payment, but along the line of a purchase of bond

depreciation.

Mr. Montgomery: I think we should strike that

I 'it would be in the nature of a voluntary payment"

as a mere conclusion. [170]

The Court : Yes ; it may be stricken. You will

have to say what Avas said about it.

Mr. Doekweiler: Yes. If he used any particular

words, you can use those, or the substance of his

words, Mr. Waldron.

A. The substance of his words were that the

funds to be raised were to be used to purchase the

bond depreciation.

Q. Did he state who originated that plan?

A. Yes.

Q. Who did he say originated the plan?

A. Mr. Lamm.

Q. As a bank examiner of the experience you

have had, had you ever heard of that method of

curing impaired capital ?

A. No ; that was my first knowledge of it.

Q. Never with reference to any other national

bank have you heard it ? A. No.

Q. Did you say anything Avith reference to that

as a feasible plant?
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A. I said that it might—essentially, that it might

be possible ; but that it also might be open to attack

by the Comptroller's office.

Q. Did anything occur after that? Was there

any further development or discussion of that prob-

lem that you recall, Mr. Waldron ?

A. There was a rather continual discussion from

the time of my examination in June, '31, up through

the time that the [171] money was actually paid in,

some time late in July, as I recall it.

Q. Yes.

A. Until it was finally put on the bank's books.

Q. Do you know whether all the money was paid

in cash? A. It was not—not at that time.

Q. And the payments were spread out over a

period, I take it

!

A. The notes, as I recall it, 90-day notes were

taken from certain of the contributors.

Q. Did you ever attend a directors' meeting at

which this was discussed, and by directors' meeting

I mean a formally gathered meeting where the

gentlemen were all together in one room ?

A. As I recall it, I think perhaps at my request

a directors' meeting was held some time around the

middle of July of 1931 which I think I attended.

Q. Which is the middle of July, 1931. Do you

remember the discussion at that meeting? In other

words, do you remember what was said?

A. Well, a considerable part of the money, or

possibly all of the money that was eventually raised



Anaheim First Nat. Bank 181

(Testimony of W. J. Waldron.)

had been raised at that time. The matter of how

the bookkeeping would be arranged, I recall that I

was very insistent that if this plan of purchase of

i bond depreciation would go over, there must be a

very definite method of bookkeeping as to the [172]

particular bonds, the depreciation in the particular

bonds that were purchased; and if there was any

exchange, that the record follow clearly through, if

there was any break in the record, and certainly if

otherwise they could recover their money, they

would not be able to unless they kej^t a very clear

record.

Q. Did they ever keep any such record?

A. I think not on the official books of the bank.

Whether they did by memorandum or not, I am not

sure.

Q. Of course, you examined the bank at inter-

vals thereafter, regular intervals ? A. Yes, sir.

Q. How frequently?

A. Approximately once in six months.

Q. Once in six months thereafter. So far as you

recall, they kept no set of books, that is, among the

bank books ?

A. I think not. They kept the record.

Q. Now, for any such plan did you ever receive

any approval of this method of buying the bond

depreciation ? A. No.

Q. Did you ever receive any approval of it from

the Comptroller's office in Washington?

A. No.
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Q. Or from any superior officer? A. No.

Q. Did you ever represent to these or ever tell

any of [173] these officers or directors or anybody

connected with the bank that this plan was approved

by the Comptroller or would be agreeable to the

Comptroller ? A. No.

Mr. Dockweiler: Well, I think that is all from

Mr. Waldron.

Mr. Montgomery: No cross examination.

Mr. Dockweiler: Thank you. May Mr. Waldron

be excused 1

?

Mr. Montgomery : Yes ; he may.

Mr. Dockweiler: Now, I should like to call on

the substantive defense Mr. De La Mare again.

[174]

ROY DE LA MARE,

recalled as a witness on behalf of defendants, hav-

ing been previously duly sworn, was examined and

testified as follows:

Direct Examination

Q. By Mr. Dockweiler: Mr. De La Mare, I

want to ask you just one question—I hope it will

be one question. Did this bank, so far as any rec-

ords that the receiver has taken possession of and

those in your charge—did the bank ever keep a rec-

ord and an accounting of the depreciated bonds, or

any group of depreciated bonds after June 24,

19311
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Mr. Montgomery: I object to that as immaterial.

The Court: He may state what the records show.

Q. By Mr. Dockweiler: What do the records

show, if you have knowledge of the records'?

A. There is no record that we have found in the

bank—that I have found in the records of the bank

that would so indicate that there was any segrega-

tion made by anyone. The bond account was kept

just the same before June 24, 1931, as it was after-

wards.

Q. Were any lists made each six months or at

other stated periods thereafter?

A. I found no record to that effect.

Mr. Montgomery: I object to that as immaterial.

Q. Ity Mr. Dockweiler: Now, was there any

liability set up in the bank records—pardon me, I

should not ask [175] another question until there is

a ruling on this.

The Court : He has answered. Let it remain.

Mr. Dockweiler: I would say, your Honor, in

defense of the question that it is predicated upon

language used in this June 24th arrangement,

Mr. Montgomery: I may say in support of my
objection that if the bank violated its agreement

that does not relieve the receiver or the bank of

responsibility.

The Court: Let it stand and exception shown.

It has been answered.

Mr. Dockweiler: Now, the second question that

I asked?
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(Pending question read by the reporter.)

Q. (Continuing) In connection with the depre-

ciated bonds after June 24, 1931, different from the

account prior to June 24, 1931 ? A. No, sir.

Q. At any time after?

A. Not that I found, in the records of the bank.

Q. In other words, the way of carrying the books

subsequent to June 24, 1931, was the same continu-

ously as it had been prior to June 24th?

A. That is correct.

Q. So far as the records now in the possession

of the receiver are concerned?

A. That is correct,

Q. And you assume that those records are all the

records [176] of the bank? A. Yes, sir.

Mr. Dockweiler : That is all.

Mr. Montgomery: No cross.

Mr. Dockweiler: May it be stipulated that Mr.

Hogan would testify that there were no records ob-

tained by him that would reflect other than what

Mr. De La Mare has just testified to? In other

words, that on that particular point Mr. Hogan

Mr. Montgomery: Subject to our objection, we

so stipulate.

The Court : Yes.

Mr. Dockweiler : In other words, he would tes-

tify substantially the same as Mr. De La Mare has
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with reference to the matter on which Mr. De La
Mare was just on the stand.

Mr. Montgomery : -Yes.

Mr. Dockweiler : Thank you. One other thing I

would like for the purposes of the record.

Mr. Montgomery: There is this exception: That

the agreement was kept in the records.

Mr. Dockweiler : The agreement was kept in the

records, was it?

Mr. Montgomery : Where did you get it ?

Mr. Hogan: It was found in the bank files.

Mr. Montgomery: That is what we say.

Mr. Dockweiler: It will be stipulated that this

Exhibit [177] A was found in the bank records at

the time the bank was taken over by the receiver.

For the purposes of the records, your Honor, it

seems to me we should have one other minute ac-

count introduced. We have the two letters, I find,

but not the minutes, and heretofore we have entered

both the minutes and the letters of the Comptroller

and the president of the bank. Just for the pur-

oses of connecting up the record I think probably

hey should be in.

Mr. Montgomery: Well, except

Mr. Dockweiler: You see, we have introduced

those letters.

Mr. Montgomery: Yes; that is right. All right.

Mr. Dockweiler: Then defendant offers as De-

fendants' Exhibit No. J a copy of the minutes of

the directors' meeting of September 17, 1931, it be-

ing stipulated that a copy may be introduced, rather

than the matter otherwise proven up.
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Mr. Montgomery: So stipulated.

Mv. Dockweiler: With the full force and effect

of full proof.

DEFENDANT'S EXHIBIT J

MINUTE RECORD
Meeting Held on the 17th Day of September, 1931

The regular monthly meeting of the Board of Di-

rectors of the Anaheim First National Bank was

held on the above date. President Wm. A. Dolan

presiding.

Directors present were

:

Wm. A. Dolan

L. J. Kelly

Frank Baum
Ed Kelly

Ernest F. Ganahl

Ben Baxter

F. H. Dolan

J. H. Brmiworth

F. C. Rimpau

J. J. Dwyer

S. James Tuffree

Minutes of the last regular meeting were read

and approved.

Loans from No. 6309 to 6377 were read and on

motion by L. J. Kelly, seconded by J. H. Brim-

worth, were approved.

On motion by Fred C. Rimpau. seconded by

Frank Baum, expense items for the month ending

with the date of this meeting were approved.
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A letter from the Treasury Department dated

Aug'. 20th and Mr. Dolan's reply thereto dated Sep-

tember 8th were read and ordered filed.

Adjournment,

WM. A. DOLAN,
President.

BOSS L. PHEGLEY,
Secretary.

Then, your Honor, at this time defendant offers

formally as Exhibits H and I the two documents

heretofore marked for identification as Nos. H
and I.

Mr. Montgomery: I would object to those as

needlessly encumbering the record. If they could

be introduced as [178] physical exhibits it might

not be so bad, but there is a lot of immaterial mat-

ter here.

The Court: As illustrative of the witness' testi-

mony, they may be considered; and if you can

select such portions of them as you deem material

—

I you say there are immaterial matters that you want

I to cut out

Mr. Dockweiler: It makes a composite whole. If

your Honor would want to look over them, it would

be difficult otherwise.

Mr. Montgomery: The point I make is, we would

not want to copy this whole thing into the record.

The Court : Oh, no.

Mr. Dockweiler: No, no. As a physical record,

without the necessity of the reporter copying it in.

The Court : Yes ; it is so understood.
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Par

Value

20,000

© 5,000

® 5,000

(0 8,000

M 1 5,00(1

© 5,000

(7) 10,000

© 5,000

© 10,000

n, 5,000

(U) 5,000

„:, 5,000

5,000

3,000

ii:.t 2,000

ii.'i 5,000

,i,i 10,000

(ISI 15,0011

<l!» 5,000

Description

Securities Received far Ksohsnae.

LUted Above

Cities Service Co. 5-50

Associated Tel. & Tel 5%-55

Central Public Service 51.,-,!)

Postal Telegraph & Cable Corp*!! 5-53

St. Louis & S;in Francisco Ry 41/2-78

McKesson Bobbins Co. 5y2-50

Associated Gas & Filed. Co 5-50

Associated Tel. Utilities 5y2-44

Alleghany Corp'n 5-49

Utilities Power Light Corp'n 5-59

International Tel. & Tel 4y2-39

LnternationsJ Tel. & Tel 4y2-52

New England Gas & Elect. Corp'n 5-50

New York, Ontario & Western B. B. 4-55

New York, Ontario & Western R. R 4-92

New York Susquehanna & Western R. R. 5-40

Denver Rio Grande & Western R, R 5-78

St. Louis San Francisco By. prior liens 4-50

Associated Tel. & Tel. 5i/L>-55

Book Value

Jul. 20. 1931 October 21, 1932

Book Value After Applying Part of Contribution

June 24. 1931 Contribution Allocated

December 16, 1932

Part of Contribution Book Value After IVorc-.l- Of Proceed, of

Allocated Partial Allocation Sale Prist to Sale, by

of Contribution Sii.|>en»loD Heeei.er

Amount Charger,

to Bond Arrounl

21.782.71

4,240.73

5,256.25

5,251.05

14,850.00

4,950.00

9,000.00

6,865.00

10,000.00

6,529.33

5,236.82

4,887.50

4,794.18

3,000.00

2,000.00

5,000.00

6,148.37

15,451.61

4,950.00

140,193.55 48,678.09 28,936.87 3,377.35 37,545.00

M.irkel Value Interest Accrued

of Serurili.- llllaj—l to O tuber 18, 1934

Esrhanjcre Still on Bud Collected but Not Collected

7.!)50.00 2,938.89 380.82

2,737.50 412.50 128.08

25.00 296.39 008.77

:!.:!(i0.00 1.000.00 119.45

® 14,850.00 675.00

® 4,950.00

1.725.00 1.000.00 106.85

750.00 372.78 539.45

5,700.00 1.000.00 190.41

1 ,275.00 766.12 53.42

3.150.00 337.50 07.19

2,712.50 450.00 67.19

2,875.00 500.00 116.44

1.620.00 360.00 45.70

1,292.50 243. 1

1

10.30

2,350.00 776.39 53.42

2,050.00 750.00 273.29

2,025.00 1 .00(1.85

2,737.50 412.50 128.08

134.902.41 58.457.50 30,365.96 18,012.82

Summary Analysis

Contribution allocated October 21-1932 48,678.09

December 16-1932 28,936.87

Unallocated at Receivership 33,035.04

Total Contribution applied to bond account 110,650.00

Booh value of bonds on which contribution to cover depreciation was made 312,279.84

Less book value of bonds exchanged lor other issues 134,902.41

l 177,377.43

Plus amounts set up in bond account for bonds acquired in exchanges shown above 140,193.55

317,570.98

Portion of Contribution credited to Bond account without allocation 110,650.00

Booh value of bonds after credit for contribution 206,920.98

Sa 1 6S prior t o suspension - 3,377.35

Sales by Receiver 37,545.00

Present market value of remaining bonds 58,457.50

Less credit lor sales and market value as shown above _ 99,379.85

Further depreciation or loss

[Endorsed]: Defendants' Exhibit T. Filed July 21, 1937.

107.541.13

Bonds on hand July

Par Value Description

21,000 American Natural (ias 6C_,-42

5,000 Republic of Bolivia 7-58

15,000 Consolidated Gas Utilities 6%-43

5,000 Dept. of Cundinamarca 6y2-59

8.000 Standard Telephone 5%-43

5,000 St. Louis (ias & Coke Corp'n 6-47

10,000 Denver Rio Grande & West.

R. R 5-78

2,000 N. Y. Ontario & West. R. R 4-92

15.000 St. Louis San Francisco Ry.

Series A 4-50

$86,000.00

20. 1937

Book Value Present

6-24-31 Market Vali

20,827.50

3,612.50 400.00

12,722.19 2,925.00

4.662.50 700.00

7,600.00 5.440.00

1,525.00 700.00

6.147.37 2.250.00

2,000.00 425.00

15.451.61 3,750.00

$77,549.67 16.590.00
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Pur

Value Deacrlptlon

20,000 Merced Irrigation District 5%-65

41,000 " " " 6-45/60

10,000 Oakdale " " 5-40

9,000 Water ford
" " 6-38/39

20,000 American Commonwealth Power 5*^-53

21,000 American Natural (.'as Corp'n 6y2-42
5,000 Associated Electric Co 4%-53
10,000 Associated Public Utilities Co 5-47

20,000 Consolidated Cas Utilities Co 6y2-43
15,000 General Water Works & Elect. Corp'n 6-44

10,000 National Public Service Co 5-78

20,000 Power Cas & Water Securities Corp'n 5-48

10,000 Rochester Central Power Corp'n 5-53

5,000 Republic Cas Corp'n 6-45

8,000 Standard Telephone Co 5y2
15,000 St. Louis Gas & Coke Corp'n 6-47

5,000 United American Utilities Co 6-40

10,000 United Public Utilities Co 5y2-47
5,000 Berlin City Electric 6-55

5,000 Berlin City Extension 6-58

10,000 Chile Railway 6-61

5,000 Rio Grande du Sul 6-68

5,000 ( 'it y of Rome 6^-52
5,000 City of Sao Paulo 6-68

5.000 Department of Cundinamarca 6y2-59
10,000 American Beet Sugar 6-35

5,000 F. & W. Grand Properties, Inc 6-48

10,000 Lautaro Nitrate Co 6-54

10,000 Louisiana & Arkansas Ry 5-69

5,000 Pacific Western Oil Co 6y2-43
5,000 Pacific Steamship Co 6y2-33
5,000 Republic of Bolivia 7-58

Book Value December 16, 1932
July 20, 1931 October 21, 1932 Part of Contribution Book Value

BonkVmhn After Applying Part of Contribution Allocated Partial All"

June 21, 1931 Contribution Allocated of Contriln

Proceeds

Sale* Priu Sales bjr

Receiver Exchange

Market Value Interest Accrued
of Securities Interval to Ocluber 18, 1934
Still on Hand Collected but Not Collected

10,000.00^|

33,191.75

10,260.00

9,299.70

19,300.00

20,827.50

4,700.00

9,100.00

16,962.94

14,287.50

10,000.00

19,800.00

nj CO

C rH

b £?

20,512.50

12,010.21

12,547.50

9,000.00 £h

6,865.00 c
7,600.00

+^

14,525.00
r.

6,465.00

9,775.00 CJ

4,462.50 &
4,784.16 >.

7,657.94
~~

5,262.94

3,637.50 © 3,287.50

4,794.18 in

3,690.00

4,662.50

o 3,190.00

8.932.51 =f-i

4.779.16

9,475.00 _o
9,275.00

10,000.00

4.862.50
o
a

4,970.00

3,612.50
3,687.65

3,462.50

4,379.16

315.00

4,952.73

1,740.00

2,395.00

350.00

500.00

400.00

200.00

1 .282.35

150.00

2,095.00

282.3E

4,671.20

10,043.80
I

S

5.172.44

2,900.00 374.98

2,655.00 270.00

© 19,300.00

52.50

155.84

4.842.94

1 .787.50 675.00 67.19

4,575.00 1.500.00 149.31

© 4,240.73 937.50 1,300.00 2.482.45

1.650.00 900.00 2,293.15

©
©

5,000.00

5,000.00
125.00

©
©

14,850.00

4,950.00
625.00

© 9,000.00 208.33

© 6,805.00

1,920.00 660.00 864.33

© 10,000.00 250.00 1,050.00 563.84

© 6,465.00

© 4,887.50

© 4,887.50 551.25

1,812.50 717.67

1,725.00 600.00

712.50

2.500.00

® 4,794.18 325.00

1,150.00

9,425.00

1,200.00

©

700.00 261.10

1,890.67

865.27

1,950.00 150.00 852.33

2,000.00

3.000.00 237.50

5,000.00

4.862.50 325.00

300.00 1,136.30

312,279.84
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Mr. Dockweiler: And just one other thing that

I want to ask, probably that can be introduced by

way of stipulation, and that is the minute record of

the annual meeting of stockholders of January 12,

1932. And I will state frankly the reason for the

request, and it is this : That there is a general mo-

tion presented by Mr. Dolan and seconded by Mr.

Kelly that all and singular actions of the officers of

the bank for the past year be and they are hereby

ratified, confirmed and approved, which motion was

carried.

Mr. Montgomery: Well, that would be immate-

rial, your Honor. [179]

Mr. Dockweiler: With reference to the stock-

holders it might be of some materiality, your Honor.

Mr. Montgomery: For a subsequent time in-

volved, 1932, and the contribution was made in 1931,

six months prior thereto; and there is no showing

here that the stockholders in question, I mean who

have brought these suits, were present. It simply

says there were 391 shares, 245 shares being repre-

sented by proxy. Nowr

, Miss Baxter does not show

on the record to have been present, nor her mother,

nor Del Giorgio.

Mr. Dockweiler: Well, it seems to me in respect

of the transactions of a national bank, which is in

a peculiar position with reference to third parties

creditors, parties to whom representations arc held

out as to financial security, that these resolutions

Ire of some significance, your Honor—more so than

they wTould be in the case of private corporal inns
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that are not vested with the peculiar fiduciary

capacity of a national bank.

The Court : I am very doubtful about it. It may

be filed, subject to the objection and exception, and

the record may show, if counsel desires, a motion

to strike is made now.

Mr. Montgomery: Yes, your Honor.

The Court : And that is submitted.

Mr. Montgomery: I think that their stockhold-

ers' meeting—may I look at that there?

The Clerk: That is Exhibit K. [180]

DEFENDANT'S EXHIBIT K
MINUTE RECORD

Meeting Held on the 12th Day of January, 1932

ANNUAL MEETING OF STOCKHOLDERS
The regular annual meeting of the stockholders

of the Anaheim National Bank was held on the

above date, in conformance with Section One of the

By-Laws.

The meeting was called to order by Win, A. Dolan

and on motion by Frank Baum, seconded by J. H.

Brunworth, J. J. Dwyer was chosen to act as chair-

man and on motion by L. J. Kelly, seconded by

Frank Baum, Ross L. Phegley was chosen to act as

secretary.

The secretary called the roll and it was ascer-

tained that stockholders were present owing and

holding 391 shares and 245 shares were represented

by proxy. The number being sufficient to constitute
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a quorum the chairman declared the meeting open

for the election of a Board of Directors for the

ensuing year and for the transaction of such other

business as might properly come before the meeting.

Minutes of the stockholders' meeting of January

13th, 1931, were read and approved.

On motion by Wm. A. Dolan, seconded by L. J.

Kelly, it was resolved : That all and singular actions

of the officers of the bank for the past year be and

they are hereby ratified, confirmed and approved.

Carried.

Moved by Wm. A. Dolan that Board of Directors

be reduced from fifteen to eleven. Seconded by

Frank Baum and carried.

The following were nominated to serve as Direc-

tors for the ensuing year:

J. J. Dwyer

Wm. A. Dolan

S. James Tuffree

Ed Kelly

J. II. Brunworth

L. J. Kelly

Frank Baum
F. C. Bimpau

J. W. Truxaw

Ben Baxter

F. H. Dolan

Moved by J. H. Brunworth, seconded by Ed

Kelly, that nominations be closed. Carried.

Moved by L. J. Kelly, seconded by Ben Baxter,

and carried, that the By-Laws pertaining to the
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election of Directors be hereby suspended and that

the secretary be hereby instructed to cast the entire

ballot for the nominees. The secretary thereupon

cast the ballot as directed and the nominees were

declared elected.

There being no further business to be acted upon,

on motion the meeting adjourned.

WM. A. DOLAN,
President.

ROSS L. PHEGLEY,
Secretary.

Mr. Montgomery: I think that is also objection-

able as being subsequent. However, I take it that

your Honor is receiving these items of evidence to

sift them out hereafter.

The Court: Yes.

Mr. Montgomery: As to what really bears on it i

and what does not.

The Court: I will consider any objection that

you may point out to any matter when introduced.

Mr. Montgomery: I might make the motion at

this time to strike all immaterial matter, so it can

be submitted; and, of course, in making findings,

why, I think it will clear up what has been con-

sidered and accepted more than anything else.

The Court : Well, I would not want an omnibus

motion of that sort: that is, your motion to strike

ought to be specific, as directed to certain things.

Mr. Montgomery: I might make a motion to



Anaheim First Nat. Bank 195

strike those matters of evidence to which I have

heretofore objected and that have been received.

The Court: You may put it in that form, then.

Mr. Dockweiler : Just before we close, may I ask

to look at the records, that is, the exhibits'? One

further thing, your Honor: We should like at this

time—and I think it can be done by stipulation—to

introduce a report of the condition of the Anaheim

First National Bank at the close of business on

June 30, 1931, purporting to be signed by [181]

Phegley, cashier, and by three of the directors in

the ordinary form required by reports, quarterly

reports I think they are on national banks.

Mr. Montgomery: For what purpose?

Mr. Dockweiler: The purpose of which is to

show that the bonds were carried as an asset.

Mr. Montgomery: I don't care to have this

whole report go in for that one item.

Mr. Dockweiler: May it then be stipulated that

a report of the condition of Anaheim First National

Bank as of the close of business June 30, 1931, was

duly prepared and filed by the bank with the Comp-

troller's office, showing United States government

securities owned under resources of the bank in the

total sum of $59,349.38 and "other bonds, stocks

and securities owned" under resources at $387,-

389.80?

Mr. Montgomery: As far as material, that stipu-

lation is accepted.

The Court : Very well.
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Mr. Dockweiler: Yes. And that this sum of

three hundred eighty-seven and some odd thousand

dollars refers only to bonds?

Mr. Montgomery : Yes. Yes ; that is right.

Mr. Dockweiler: The defendant closes, your

Honor.

Mr. Montgomery: We have no rebuttal, so we

also rest. How would your Honor like to handle

this?

The Court: I will accommodate myself to your

plans. [182]

Mr. Montgomery: My suggestion is that there

is a good deal of testimony and evidence in here

which perhaps should be studied, and if we could

have time to file briefs, I think the fact issues are

so comparatively simple that it would not be neces-

sary to

The Court : Mr. De La Mare's testimony, do your

exhibits show the figures that he gave and the classi-

fications of the items ?

Mr. Montgomery: I think they do, your Honor.

Mr. Dockweiler: I think your Honor will find

that they do.

The Court: I was going to say, if they did not

I was going to ask to have his testimony written

out. I have quite full notes on most of it.

Mr. Montgomery: Then, if your Honor would

say 20, 20 and 10?

The Court : Yes
;
you might as well.

Mr. Dockweiler: I wonder, your Honor, if it

would not be simpler for your Honor to hear some
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oral argument on the matter. The cases, I think it

will be frankly admitted, are relatively few.

The Court : I am willing to if you want.

Mr. Dockweiler: I would prefer to argue it

orally if I may.

Mr. Montgomery: All right; we will let them

argue, then.

Mr. Chipkin: As far as the facts are concerned.

[183]

Mr. Montgomery: But I want to analyze the

proposition afterwards, so opening argument

waived. Have we got it now entered so I do not

have to take it up, that we have 20, 20 and 10?

The Court : Oh, yes ; that may be understood.

(Oral argument of counsel not transcribed.)

[184]

I hereby certify that on the 20th and 21st days of

July, 1937, I was the duly appointed and acting

shorthand reporter in the United States District

Court for the Southern District of California, Cen-

tral Division, before the Hon. William P. James,

and that as such reporter I took down in shorthand

writing the proceedings had on those days in the

cause entitled L. J. Kelly, et al., Plaintiffs, vs. Ana-

heim Fir.st National Bank, etc., et al., Defendants,

being numbered Law No. 7522-J; that thereafter I

caused to be transcribed into typewriting under my
supervision and direction my shorthand notes of

said proceedings.
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I cert if)' that the foregoing pages numbered from

1 to 184, both inclusive, are a full, true and correct

transcript of my shorthand notes so taken down as

aforesaid, and that the same is a full, true and cor-

rect transcript of said proceedings hereinabove

mentioned.

Dated this 25th day of May, 1939.

A. H. BARGION

[Endorsed] : Filed Oct. 17, 1938.

[Endorsed]: No. 9020. United States Circuit

Court of Appeals for the Ninth Circuit. L. F. Kelly,

F. H. Dolan, et al., Appellants, vs. Anaheim First

National Bank, a National Banking Association, and

J. V. Hogan, Receiver, Appellees. Supplemental

Transcript of Record (Reporter's Transcript and

Exhibits). Upon Appeal from the District Court of

the United States for the Southern District of Cali-

fornia, Central Division.

Filed May 27, 1939.

PAUL P. O'BRIEN,

Clerk, U. S. Circuit Court of Appeals for the Ninth

Circuit.
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United States Circuit Court of Appeals

for the Ninth Circuit.

No. 9020

L. J. KELLY, F. H. DOLAN, BEN BAXTER,
et al.,

Appellants,

vs.

ANAHEIM FIRST NATIONAL BANK, a Na-

tional Banking Association, et al.,

Appellee.

DESIGNATIONS FOR SUPPLEMENTAL
TRANSCRIPT OF RECORD

Come Now, the Appellants, and, pursuant to that

certain order made by this Honorable Court in this

Cause on the 10th day of May, 1939, designate all

of the Reporter's Transcript of Testimony and

Proceedings on Trial, pages 1 to 184 (all inclusive)

thereof, together with the Reporter's Transcript of

Copies of Plaintiffs' Exhibits 1, 2, 3, 4, and De-

fendants' Exhibits A, B, C, D, E, F, G, H, I, J, K,

pages 1 to 31 (all inclusive) thereof, all of which

may, and shall be, printed as the Supplemental

Transcript of Record in this Cause. This, together

with the original Transcript of the Record now on

file in this Cause, to constitute the Transcript of

Record on Appeal.

Dated: June 1, 1939.

EDW. C. PURPUS,
By [Signature Illegible]

Attorney for Appellants.
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POSTAL TELEGRAM
SB1002 44 NL 1939 Jun 1 PM 8 36

DE LOS ANGELES CALIF 1

Paul P. O'Brien, Clerk U. S. Circuit Court of

Appeals

Post Office Building San Fran 1068

Re case of Kelly versus Anaheim First National

Bank. As attorneys for Appellee we consent to the

printing of whole of Reporter's Transcripts of

Testimony and Proceedings on Trial and of plain-

tiffs' and defendant's exhibits, same to be used as

Supplemental Transcript of Record.

DOCKWEILER & DOCKWEILER
[Endorsed]: Filed June 2, 1939. Paul P.

O'Brien, Clerk.


